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HOW TO ASSIST AN APPELLATE COURT 
TO ARRIVE AT YOUR VIEW OF A CASE 
ON APPEAL. 

By Hon. Henry Lamm, 
Justice Supreme Court of Missouri. 





My theme is: How can a lawyer, more 
particularly a young one, aid an appellate 
court in the administration of justice? I 
name a young attorney because the veter- 
ans of the bar either may need no help or 
may be beyond it. My theme springs 
from the fact that the writer has not been 
so long on the bench as to have forgotten 
his lack of knowledge, his hunger to know, 
while at the bar, how best to win a case on 
appeal. 

The first rule is one to which all others 
inust give way. That rule is that, if you 
want to win a case above, present it fairly 
and try it well below. It was said of 
some good old Methodist hymns that they 
sang themselves. So, a case well tried 
below tries itself above in a certain sense. 
No lawyer who profits by lessons learned 
in the hard, but efficient school of expe- 
rience, but what recalls that he has lost 
many a case on appeal because his over- 
eagerness to win, nisi, led him to go to the 
verge of the law in an instruction or in ob- 
jecting to evidence, or in putting it in. He 
discovered when too late that his good case 
needed no daring innovations or  experi- 
iments to succeed—that he could have won 
on the merits and by going in the beaten 
path. 


Time was that printed briefs, statements 
and abstracts, were unknown in appellate 
practice. That time is no more. Your 
case is now presented above in print,— 
first, your abstract, then your statement, 
then your points in numerical order and 


your printed argument, and next (if you 
so choose), your oral argument. A little 
about your brief and abstract. You may 
print your whole record, if you choose, 
that is, your record proper as well as your 
bill of exceptions. Confusion exists at the 
bar on what is record proper, and what:is 
matter of exception, to appear only in a 
bill of exceptions. This confusion leads 
to trouble and ought not to exist. The 
best plan is to make an old-fashioned ab- 
stract, and not bundle up the whole rec- 
ord, cumbered by immaterial matter, and 
throw it at the court as with a pitchfork. 

In this connection, no lawyer who stud- 
ies the way to success will overlook the 
rules of court. These rules are but minor 
laws. But by minor is not meant that 
they .are a collection of non-essentials. 
Courts well know that they are not to stick 
in the bark, that justice is not got at by 
laying too great stress on fion-essentials. No 
court used to high and clear thinking likes 
to see a cause ride off on the application 
of'some technical rule, when the merits are 
crying aloud for a decision. No court 
dismisses a case for a violation of some 
rule of procedure in the preparation of ab- 
stracts, statements or briefs without regret. 
The chief trouble in this line is that coun- 
sel go to little pains to consult the rules 
governing the making of briefs and the 
presentation of causes. 

The preparation of briefs is the hand- 
maiden of success on appeal. As long as 
the laws of the human mind remain as they 
are, an upper court will be gratified by a 
clear statement, a logical brief and apposite 
citations of authority. Neglect not your 
proof-reading. See to it that the type of 
your briefs is good for the eyes. Oft- 
times they are read by artificial light, and 
the quality of the paper and the size of the 
type are elements soothing or distressing to 
the judicial mind. 

Shall a lawyer argue his case in the ap- 
pellate court? Some say, no,—some, yes. 
How is it? If I had a poor case well briefed 
and my brother on the other side did not 





logically arranged, then (if you so elect), | 


| care to argue it, I would heed the scrip- 
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tural advice to this effect: “Agree with 
thine adversary quickly while you are in the 
way with him.” My notion is that more 
than likely in an hour or so of my talk 
at the bar, the court would find out that I 
had a poor case, that, in that time, I would 
make its poverty so conspicuously naked 
that the court could not help seeing it and 
blushing at it. 

Why argue a case? One all-sufficient 
reason is that men get wisdom by dis- 
course with each other. Another is, that 
the court likes to hear a good argument. 
It is restful to the mind,—though it might 
be said that a poor argument is often rest- 
ful too, but in another way, and not a win- 
ning one either. Another reason for an 
oral argument is that it is the practice of 
some appellate courts at the close of a 
day’s hearing, or presently, to take a tenta- 
tive vote on cases that have been orallv ar- 
gued. This vote is tentative, remember. 
It binds no one. No judge is entitled to 
a fixed opinion or pride of opinion based 
on mere oral argument. This, because the 
cold printed record may tell a different 
story. But, after all, a ball may be curved 
so at the pitch of it that it reaches a given 
point. So the human mind may get such 
a bent or twist through its first impression 
that those impressions last to the end, This 
tentative vote, peradventure, may be the 
decisive vote. Your oral argument, then, 
may easily become a factor in winning a 
case on appeal. 

Above ail things should a young lawyer 
with a good case argue it. A wholesome 
judge cannot help taking an interest in a 
young man. He sees in his effort a chap- 
ter in the earlier efforts of his own life 
If he is a little confused, it will be par- 
doned to him. If he is enthusiastic, ten 
to one it will warm the cockles of the heart 
of an old judge, and a glow of satisfaction 
will spread over his weather-beaten face. 
If he is meek, the court, it may be, will ap- 
ply to him automatically the doctrine that 
the nreek should inherit the earth. The 
truth is that human nature sits on the 


bench personified in the judge, and that, 





the lawyer who is in some danger in an 
cral argument in an appellate court is the 
strong, seasoned veteran 
whose tone and poise and air show ‘power 
and self-reliance——show that he can take 
care of himself without the aid of any one, 
—and show, also, that his ingenuity is such 
that “he can distinguish and divide a hair 
twixt north and northwest side.” Must 
not (I put it squarely), must not a court 
argument of 


self-reliant, 


lean a little back during the 
such a master in order to preserve a prop- 
er equilibrium in the scale of justice? Who 
knows? 

Counsel not infrequently seem to act on 
the notion that the court knows beforehand 
all about their case. That is a rank here- 
Sy, a gross superstition! A court of review 
is too busy on assignments made in cases 
submitted, to send for the record as soon 
as it is filed, and devote time, otherwise 
mortgaged away in assigned duty, to read- 
ing transcripts, abstracts and briefs in cases 
on the general docket and not yet argued 
or submitted. Therefore, when you arise 
to state your case, go on the theory that 
the court knows not a whit about it, and 
never heard of it until the chief justice 
called it on the docket for hearing. 


. Another thing. Avoid reading your 
statement if long and complicated. Most 
men read indifferently well. Besides, you 
can rest, with some degree of asstirance on 
the proposition that most judges on an 
appellate bench can read for themselves. 
Stand at the counsel table and look the 
court in the eye. If you are timid at the 
start take courage from the fact that, if 
you are full of your case, that fullness of 
knowledge is bound to come forth as you 
go on. If you have real complaints to 
make of the rulings below you will soon 
tell the upper court your grievances. If 
you have propositions that answer your 
opponent’s positions and are full of your 
case, you will soon make the court see what 
those propositions are. 


There are some superstitions connected 
with appellate practice, There is a super- 
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stition that sometimes appellate courts go 
to sleep during an oral argument. But 
do not let this disconcert you or deter you 
from: your argument. It is a mere fanci- 
ful pleasantry. The court does not sleep. 
If a judge settles back in his chair and 
closes his eyes he is not asleep. He is 
but indulging in a spell of philosophical in- 
trospection. Furthermore, if the counte- 
nance of the good judge whose eyes are 
closed assumes a placid expression of be- 
nign and settled repose, he is still not asleep 
in a vulgar sense. What you see is but 
the outward expression of the inward judi- 
cial grace of calmness. 








NOTES OF IMPORTANT DECISIONS. 


CARRIERS—PLEADING ASSAULT BY FEL- 
LOW PASSENGERS.—The recent case of Cul- 
herson v. Empire Coal Co. (Ala.), 47 So. 237, 
relates to a matter of pleading in the 
case of assault by one fellow  passen- 
ger upon another in conjunction with the 
consequent negligent failure by the car- 
rier’s servants to protect the passenger 
thus assaulted. The point in controversy in 
the principal case to which reference is here 
made, is as to the necessity of alleging that 
the assault in such case was not provoked or 
was not in self defense. In holding that such 
an allegatiom was unnecessary, the court said: 
“It is true that a passenger cannot hold a 
carrier responsible for injuries by a servant or 
fellow passenger, if said injury was the result 
of his own wrong or misconduct. The law is 
intended to protect the innocent. If the act 
of the assailant be lawful, whether by a serv- 
ant of the carrier or another, the carrier would 
not be liable. A carrier is not liable for an 
assault made upon a passenger in self-defense. 
Ry. Neg. of Imposed Duties, p. 371, § 114; 
Hutchison on Carriers, vol. 2, § 980; Lake 
Erie R. R, v. Arnold, 26 Ind. App. 190, 59 N. E. 
394; Scott v.. Central Park R. R.,.3 Hun. 414, 
6 N. Y. Supp. 382; N. O. &.N. EB. R. R. 
v. Jopes, 142 U. S. 18, 12 Sup. Ct. 109, 35 L. 
Ed. 919. But the fact ‘that the assault was 
committed in self-defense and was brought on 
by the misconduct of the plaintiff is defensive 
matter, and-the complaint does not have to 
allege the fact that the assault was not in 
self-defense or that it. was unlawfully made. 
The complaint is sufficient if it avers am as- 
sault. Code 1896, § 3352, form 18. Lake Erie 








v. Arnold, supra, decided by the Indiana Court 
of Appeals, holds a contrary doctrine and is 
not in conformity with the weight of authority 
and our own system of pleading. The opinion 
treats the plaintiff's conduct as contributory 
negligence, and holds that the plaintiff should 
aver his freedom from contributory negligence. 
Clearly contributory negligence is, under our 
system of pleading, defensive matter, the 
nonexistence of which need not be averred in 
the complaint. ‘ 








WHAT CRITERION FIXES THE 
AMOUNT IN CONTROVERSY IN A 
GARNISHMENT PROCEEDING? 





The question is one of construction; it 
will always arise under some statutory pro- 
vision giving an appellate court jurisdic- 
tion where the amount in controversy is 
equal to or more than a sum named. Fre- 
quently the perplexity must intrude itself 
upon the troubles of the commercial law- 
yer. Does an appeal lie? Shall the amount 
of the original judgment, the amount found 
to be in the hands of the garnishee, the 
garnishee’s answer, or some other stand- 
ard, fix the jurisdictional sum? To what 
source of information must we go to find 
out what such sum is? 

For the reason that the bother is gen- 
erally raised in the appellate court by mo- 
tion to dismiss for want of jurisdiction, and 
the action of the court on such motion is 
not always nor often, it is believed, voiced 
in a written opinion, the question will be 
found passed upon in but few of our re- 
ported cases. The cases where the ques- 
tion has been raised say no more than that 
“It is thus or so,” they treat the problem 
with no respect, touch but lightly upon its 
surface, and give you not the why or the 
wherefore of their yea or nay. 

The status of the question being as stat- 
ed, if it be a question, then invitation beck- 
ons reason come, make analysis and give 
conclusion. It is the purpose of this pa- 
per to show that it is a question, a novel 
question, to attempt analysis and give con- 
clusion. OS ae 
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The difficulty may present itself under 
different lights. It may the better be dis- 
cussed after a statement of some of these 
possible phases of case, and with this idea 
in view they are stated as follows: (A) 
The garnishee has not answered. (B) The 
garnishee has answered acknowledging in- 
debtedness to the defendant in a sum less 
than the jurisdiction of the court will at- 
tach to. (C.) The garnishee has an- 
swered acknowledging indebtedness to the 
defendant in a sum greater than the juris- 
diction of the court will attach to. 


In general practice the rule is that the 
principal sum sued for or the amount claim- 
ed by appropriate allegations in plaintiff’s 
pleading as due him from the defendant, is 
the amount in controversy. The sense of 
this rule reaches and must apply itself to 
a garnishment proceeding. 
ment proceeding, in best sense and reason, 
the amount in controversy must be that sum 
set forth and claimed in plaintiff’s affida- 
vit and application for the writ to be due 
and owing him by the defendant. Sucha 
rule avoids absurdities, inconsistencies and 
injustice, thus: . 

1. A court has and must have a poten- 
tial jurisdiction, a something to which, in 
point of mind, jurisdiction will attach upon 
the institution of a suit. In the conception 
of a law suit there must be something to 
furnish itself as the basis for jurisdiction 
over subject matter, and such matter must 
have existence in pleading, and so much, 
in fact, when the same is instituted, else 
from the beginning there is no jurisdiction. 
To hold the contrary is to hold that there 
exists such a concept as a suspended juris- 
diction. Jurisdiction must obtain ab ini- 
tio. To find a point for rule such a tru- 
ism may stand upon in a garnishment pro- 
ceeding we must, of course, go to the be- 
ginning, and this beginning is plaintiff’s af- 
fidavit and application for the writ—here 
we find the amount in controversy and rest 
upon simplicity of rule. To wait for the 
filing of the garnishee’s answer or the find- 
ing of funds in his hands is to hang juris- 
diction mid-air until the happening of these 


In a garnish- | 





eventualities. This is an absurdity not to 
be considered. The garnishee might not 
answer or nothing be found in his posses- 
sion. 


2. The affidavit or writ might be quash- 
ed where no answer has been filed by the 
garnishee or nothing found in his hands. 
In such a case, unless plaintiff’s applica- 
tion and affidavit furnish the basis for cal- 
culation, there would be no amount in con- 
troversy to give appellate jurisdiction, and 
the right of revision by a higher court 
would be denied for want of controversial 
figures. Such an absurd result cannot be 
countenanced. 


3. If the garnishee’s answer or the 
amount in his hands is to fix the jurisdic- 
tional sum, and such sum is found to be 
less than the jurisdiction of the court will 
attach to, immediately then the jurisdiction 
would abate, the court could render no 
judgment against the garnishee. To avoid 
such a situation as this we must look to 
plaintiff’s affidavit and application. 


4. Again, if the garnishee’s answer or 
the amount in his hands is to fix the juris- 
dictional sum and such sum is found to be 
greater than the jurisdiction of the court 
will attach to, whence goes jurisdiction? 
The suit would abate. Though the gar- 
nishee had funds on hand belonging to the 
defendant amply sufficient to meet the de- 
mands of plaintiff, no judgment could be 
rendered against him. We again become 
dependent upon plaintiff's application and 
affidavit for jurisdictional figures. 


5. If the amount stated in plaintiff’s ap- 
plication and affidavit as due and owing 
him by defendant be not sufficient to enti- 
tle him to an appeal in the garnishment pro- 
ceeding, but the amount found in the hands 
of the garnishee is sufficient for such pur- 
pose, will the plaintiff have an appeal here? 
It cannot be so; the amount plaintiff is seek- 
ing satisfaction of, as shown in his affidavit 
and application, must control his appellate 
rights. 

6. In all three of the situations set forth 
and identified as A, B, and C above, the 
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court would be powerless to render a judg- 
ment in any sum; it would be in the power 
of the garnishee, a person most probably 
in sympathy with the defendant, to defeat 
the ends of the garnishment proceeding by 
not answering, or by answering that he 
had a less or a greater sum than the juris- 
diction of the court would attach to. Are 
such situations consonant with the purpose 
of this procedure? No. 


There is much of reason why plaintiff's 
affidavit and application should be looked 
to for the amount in controversy. Is there 
any reason why the garnishee’s answer or 
the amount found in his possession should 
be looked to to give life to the court’s dor- 
mant powers? None can be thought of, un- 
less a play upon words furnishes reason. A 
punster might say, in a case where the gar- 
nishee holds an agreed sum, concerning 
which there are conflicting claims of own- 
ership, their controversy is over so much, 
so that is the amount in controversy, and so 
end the question to his satisfaction. How- 
ever, this answer does not end the inquiry 
in reason. ‘The fact that any sum is in the 
hands of the garnishee and the ownership 
of it is disputed is only an incident of the 
procedure. In loose thought and in literal 
sense there is a dispute over a sum in hand; 
however, we must not be blinded by figures 
or rest satisfied with illusion. In the 
reading of a statute we must not adopt an 
interpretation which will lead to injustice, 
inconsistencies or absurdities, unless the 
language of the act clearly expresses such 
a foolish intent; we must adopt such in- 
terpretation as will give effect to the real 
sensible intent of the law-making power, 


and this, though such interpretation be. 


contrary to the literal sense of the terms 
used. This is a proposition requiring no 
citation of authorities. | The rule contend- 
ed for meets the proposition laid down. 


The rule established must be one of gen- 
eral practice. Every conceivable state of 
case where a value might be involved is not 
to have a rule unto itself as to what con- 
stitutes in itself the amount in controversy. 
Upon what ground, in reason and good 





sense, can such a rule be better established 
than upon plaintiff’s application and affida- 
vit? To have it so fixed is not inconsistent 
with the ‘principle that the garnishment pro- 
ceeding is ancillary to the main suit; it is 
not to grant such dignity to the application 
and affidavit as to concede it the starting 
of a new suit. The dependence of the ap- 
plication and affidavit upon the main suit 
are recognized therein by a recital of its 
terms, and, in the fact, that unless these 
terms are correctly stated the proceeding 
may be quashed. The affidavit and applica- 
tion will show any credit to which the orig- 
inal judgment is entitled, it will show the 
sum of which satisfaction is sought ; and the 
very facts that the procedure is remedial 
in its nature, is ancillary to and a part of 
the original suit, require that we look to 
such showing of the original suit in de- 
termining the amount in controversy. In 
this way no reference need be had to extra- 
neous source for jurisdictional figures, and 
the garnishment proceeding is so made in 
itself a whole and connected story. 


Access has not been had to all of the au- 
thorities following. However, it is believed 
the tenor of their holdings is correctly indi- 
cated below.’ 


If the purpose of this paper has been 
served, it is well closed at this point. 


H. R. Bonptss. 
Dallas, Tex. : 


(1) In line with and sustaining the rule as 
contended for: Mayo v. Hansen, 94 Wis. 610, 
69 N. W. 344, 36 L. R. A. 561, 59 Am. St. Rep. 
919; Pace v. Drug Co. 2 I. T. 218, 48 S. W. 1061; 
Hutmacher v. Brewing Assn., 198 Ill. 613, 64 N. 
E. 1092; Home Ins. Co. v. Kirk, 23 Ill. App. 19; 
Nesbitt v. Dickover, 22 Ill. App. 140; Haines v. 
o’Conner, 5 Ill. App. 213; Carroll v. Wallace 
(La.), McGloin, 316; Handlin v. Burnett, McGloin, 
244; Lehman v. Dreyfus, 2 McGioin, 192; Buis- 
son v. Staats, 9 La. Ann. 236; Kelly v. Gibbs, 84 
Tex. 144. Contra: Payne v. Chicago Ry., 170 
Ill. 607, 48 N. E. 1053; Flask v. Schwabacker, 
32 La. Ann. 356; McDonough v. Nugent, 4 La. 
Ann. 28; Fertron v. Comean, 28 La. Ann. 633; 
Bridgeford v. Keenehan, 8 Ky. Law Rep. 268; 
Ashley v. Monarch, 8 Ky. Law Rep. 266. 
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CARRIERS—INJURY TO PASSENGERS ON 
FREIGHT TRAIN—RES IPSA LOQUITUR. 





MITCHELL v. CHICAGO & A. RY. CO. 





‘St. Louis Court of Appeals, Missouri, June 
23, 1908. 


The res ipsa loquitur doctrine applies to in- 
jury received by a passenger on a freight train 
where cars were coupled so violently that he 
was thrown from a trunk on which he was sit- 
ting in the caboose, through a side. door, to the 
ground, a water keg in the car was overturned, 
etc. 


NORTONI, J.: This is an action for dam- 
ages alleged to have accrued to plaintiff be 
cause of personal injuries received through 
being precipitated from his seat in the ca- 
boose of defendant’s freight train. Plaintiff 
recovered, and defendant prosecutes the ap- 
peal. 

The evidence tended to prove that defend- 
ant maintains a branch line of its railroad 
from Mexico to Cedar City in this state, upon 
which it operates a freight traim with a ca- 
boose attached for the purpose of carrying 
passengers. The plaintiff became a passen- 
ger on this train at New Bloomfield, destined 
to thle city of Mexico. The caboose is sep- 
arated into two compartments by means of a 
partition. About two-thirds of the car is pro- 
vided with seats for passengers, and the re- 
maining one-third thereof occupied for the 
purpose of carrying express and United 
States mail as well as passengers. On either 
side of the car there is a door about five feet 
in width. _ On the date ini question, each of 
these doors was standirig open, as is ‘usual in 
the summer time. Upon entering the car, 
plaintiff chose a seat upon the expressman’s 
box or trunk near one of these doors and was 
there seated when the conductor collected his 
fare. The train progressed to the city of Ful- 
ton, at which station it stopped for some time 
for the purpose of transacting business. While 
the locomotive was engaged in switching at 
Fulton, plaintiff went out upon the depot plat- 
form for the purpose of purchasing a news- 
paper, and while there observed that the ca- 
boose was standing with about six cars on 
the main. line of the track, and the locomo- 
tive, with other cars attached thereto, was 
detached from that portion of the train to 
which the caboose was connected. The lo- 
comotive was engaged in switching and pick- 
ing up several cars of stock. Plaintiff re- 
turned to the caboose and resumed his seat, 
as before, upon the expressman’s box. Other 
passengers were occupying that portion of the 
car as well, and he was engaged in conversa- 
tion with a gentleman who was leaning against 





the partition of the car. It is proper to say 
here that the two compartments of the car 
communicated by means of a door which re 
mained open, and that the compartment oc- 
cupied for the purpose of express, in which 
the plaintiff was seated, was constantly used 
for passenger service as well. The train was 
headed northward. The expressman’s box on 
which the plaintiff was seated was situated 
immediately adjacent to and on the east side 
of the car and also immediately north of the 
open door, which was about five feet in 
width, on the east side of the car. im this 
situation, plaintiff was seated with his back 
to the northward, the direction the train was 
going, with his feet to the southward, and 
more particularly directed toward the center 
of the car. While thus seated and in con- 
versation with his fellow passenger, the lo 
comotive, with about six cars attached, en- 
deavoring to make am automatic coupling, 
backed with great force against the freight 
cars to which the caboose was attached, and 
thereby precipitated plaintiff from his seat 
through the side door of thle car onto the 
ground, inflicting the injuries complained of. 
The evidence tended to prove that this coupling 
was made with great force and produced an 
extraordinary jerk, jar, amd rebound of the 
caboose. The plaintiff and several passengers 
gave evidence to the effect that, although they 
were familiar with the operation of freight 
trains and frequent passengers thereon, it was 
the most severe and extraordinary jerk they 
had ever experienced. Plaintiff testified sub- 
stantially that the jar came just like a crash 
and threw him off of the box, out of the door, 
onto the ground. There was a loud noise. It 
was almost like a wreck. It was the most 
severe jerk he had ever experienced riding 
on any kind of train, and threw him across 
the floor, and then hurled him out of the side 
door. Another passenger, who was seated in 
the passenger compartment, said he rode on 
freight trains a great deal and had “never 
feit a more severe jar except once at Joliet, 
when the engineer knocked out a drawhead.” 
The effect of the jar was very great, and 
caused him to suffer backache and headache 
so that he could not sleep that night or the 
next. Another witness said it was “almost 
like a collision and threw the passengers 
around right smart,” and a 10-gallon water 
keg containing ice and water was overturned, 
and the water ran over the floor. It knocked 
papers out of the conductor’s desk and pigeon 
holes, jarred the lamp chimneys loose from 
their clamps near the ceiling of the car, and 
jarred a pair of gloves off the conductor’s 
desk. It caused him to have a headache. He 
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testified he had ridden on freight trains con- 
siderably and had observed them making 
couplings, but that this was the heaviest jar 
he had ever experienced. All of the witnesses 
testified that, besides precipitating the plain- 
tiff from his seat through the door of the car 
onto the ground, the effect of the collision was 
sufficient to and did overturn the water keg 
in the car, jarred the lamp chimneys from the 
clamps provided to hold them in position, as 
well as causing numerous papers and a pair 
of gloves on the conductor’s desk and other 
papers in pigeon holes to fall and scatter over 
the floor of the car. There was no other evi- 
dence tending to support the allegations of 
negligence of the defendant than that above 
stated. 

It is therefore argued, on the part of the 
defendant, that the court should have per- 
emptorily directed a verdict for it for the 
reasons: First, that the case is devoid of 
evidence tending to prove negligence on the 
part of defendant with respect to a defective 
track, imperfections in the car or apparatus, 
or unskilful handling of the locomotive or 
cars by the engineer or other trainmen; and, 
second, that the doctrine of res ipsa loquitur 
is not pertinent to the facts in proof. It is 
said that even though the law imposes a high 
degree of care upon the defendant in favor of 
the passenger on a freight train, as it does 
on other passenger conveyances, that it is 
not responsible for injuries inflicted resulting 
from the usual jerks and jars incident to 
their operation. In other words, the argu- 
ment invokes the rule to the effect that a per- 
son, by taking passage on a freight train, 
assumes all of the risks and inconveniences 
ordinarily incident to the operation of trains 
of that character. Indeed, it is the law that 
persons taking passage upon freight trains 
assume such risks and hazards as are_ ordi- 
narily incident to the operation of such 
trains. In the very nature of things, there 


cannot be the same immunity from peril in’ 


traveling upon freight trains as there is’ in 
traveling upon passenger trains. Neverthe. 
less, if the carrier accepts passengers on such 
trains, it thereby assumes toward its patrons 
an obligation of a high degree of care, precise- 
ly as it does when prosecuting its calling of 
carrying passengers on its regular passenger 
trains. The measure of care, however, is to 
be adjusted with respect to the circumstances 
attending the different modes of carriage and 
the incidental hazards assumed by passengers 
on freight trains. The net result with respect 
to the safety of the passenger may be, and 
no doubt is, wholly different, because of the 
inherent hazard incident to the operation of 





one train and not to the other. It is this 
hazard which the passenger assumes by tak- 
ing passage on a freight train, the operation of 
which he fully knows and understands to be 
subject to severe jerks and many _ incon- 
veniences. The carrier is responsible, how- 
ever, for its negligence in the operation of a 
freight train precisely as it is in the operation 
of its passenger train, and in no instance does. 
@& passenger assume the hazard and peril 
arising from the negligence or want of proper 
care of those in charge of the freight train. 
Hedrick v. Mo. Pac. R. R. Co., 195 Mo. 104, 
93 S. W. 268; Wait v. Railway, 165 Mo. 612, 
65 S. W. 1028; Erwin v. K. C., etc., Ry. Co., 
94 Mo, App. 289, 68 S. W. 88; Hawk v. C., B. 
& Q. Ry. Co. (Mo. App.) 108 S. W. 1119. 
The defendant relies upon the cases above 
cited to support its argument here to the 
effect that the evidence entirely fails to show 
negligence on its part. Im each of those cases, 
the evidence tended, to show only an ordil- 
nary and usual jerk of the train, such as is 
ordinarily incident to the taking up or run- 
ning out of slack in long freight trains. Such 
was the case too of Guffey v. Railway Co., 
53 Mo. App. 462. There can be no doubt that 
the law was ‘accurately . declared in those 
cases to the effect that the plaintiffs were not 
entitled to recover, and this, for the reason, 
if none other, that the passengers had ac- 
cepted the risk of such jerks and jars as were 
ordinarily incident to the operation of the 
trains in question. The rule ig well settled 
to that effect, and upon sound principle it 
could not be otherwise. The facts in proof 
in the case now under advisement extend 
quite beyond the usual and ordinary jerks 
incident to the operation of a freight train, 
however, for to say otherwise would be to’ 
declare that it was a usual and ordinary oc- 
currence in the coupling of trains to produce 
such a collision ,as hurls passengers from 
their seats through the doors of the car onto 
the ground, overturns water kegs, jars, papers 
from the conductor’s desk, pigeon holes, and 
the lamps from their positions; and, too, that 
it is a usual and ordinary occurrence for 
freight trains to make their coupling in such 
a manner as to inflict injury upon passengers 
seated in the cars, sufficient to produce head- 
ache, lame backs, and the loss of sleep for 
two successive nights. Common knowledge 
in that behalf points such to be more than the 
result of an ordinary and usual jerk of a 
freight train operated without) negligence. 
We are fully persuaded, that, although there 
was no proof of a -specific negligent act on 
the part of those operating the train, the facts 
above related are amply sufficient to authorize. 
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a legitimate inference of negligence on the 
part of the engineer and those engaged in 
the coupling constituting substantial evidence 
in support of the verdict. The court has given 
a like judgment upon facts less persuasive 
heretofore. Dorsey v. Railway, 83 Mo. App. 
528. If the jerk was extraordinary and un- 
usual, it tends to prove negligence in the 
operation of the train. Bartley v. Met. Street 
Ry. Co., 148 Mo. 124-140, 49 S. W. 840. 

As to the proposition presented with re 
spect to the doctrine of res ipsa loquitur: It 
is true our Supreme Court said, in Hedrick 
v. Mo. Pac. Ry. Co., 195 Mo. 104, 93 S. W. 
268, that the doctrine of res ipsa loquitur did 
not obtain in aid of the plaintiff in that case. 
As we view it, the judgment in that case was 
entirely sound in this respect, for the evi- 
dence developed upon the trial presented 
nothing more than the ordinary and usual 
jolt and jar which attends the operation of a 
freight train and therefore fell short of 
pointing negligence on the part of defendant, 
especially so when considered in connection 
with the risks ordinarily incident to such 
travel and assumed by the passenger. The 
judgment that the doctrine of imputable negli- 
gence did not obtain in favor of the plaintiff 
on these facts is entirely without influence 
here, for the reason the facts in proof in this 
case show an! extraordinary and unusual oc- 
currence in the operation of even a freight 
train. The rationale of the doctrine res ipsa 
loquitur is that im some cases the very na- 
ture of the act complained of may, of itself, 
and through the presumption it carries, sup- 
ply the requisite proof of negligence. The 
sound rule on the subject declared in an early 
case and often approved by the courts is: 
“Where the thing is shown to be under the 
Management of defendant or its servants, 
and the accident is such as, in the ordinary 
course of things, does not, happen if those 
who have the management use proper care, 
it affords reasonable evidence, in the absence 
of explanation by defendant, that the acci- 
dent arose from want of care.” Scott v. Lon- 
don, etc., Dock Co., 3 Hurlst, & C. 596; 
Dougherty v. Mo. Pac. Ry. Co., 9 Mo. App. 
478; Id., 81 Mo. 325, 51 Am. Rep. 239; Trot- 
ter v. St. L. & Sub. Ry. Co., 122 Mo. App. 405, 
99 S. W. 508; St. Clair v. St. L. & S. F. Ry. 
Co., 122 Mo. App. 519, 99 S. W. 775; Labatt, 
Master & Servant, § 834; 21 Amer. & Eng. 
Encey. Law (2d Ed.) 512, 513. It seems that, 
if there be any group of facts to which the 
doctrine referred to is pertinent at all, it is 
to those now under consideration, for there 
appears in proof the several elements essen- 
tial to invoke it. The locomotive and train 





were entirely under the management of the 
defendant’s servants. The injuries and re- 
sults entailed from the coupling of the cars 
or collision in proof are such as in the ordi- 
nary course of things do not happen if those 
who are managing the coupling use proper 
care, for it is certainly true that by exercis- 
ing proper care in that behalf the coupling 
of a freight train is ordinarily made without 
producing a collision sufficient to entail the 
results developed in the proof now before us. 
The courts have given judgments to the effect 
that the doctrine of res ipsa loquitur does ob- 
tain, and that negligence is imputed to de- 
fendant on facts almost identical or at least 
in no respect materially different from those 
before the court. Murphy v. Railway, 43 Mo. 
App. 342; Dougherty v. Railway, 9 Mo. App. 
478; Id., 81 Mo. 325, 51 Am. Rep. 239. See, 
also, for a statement of the gist of the doc- 
trine, Bartley v. Met. Street Ry. Co., 148 Mo. 
124-140-141, 49 S. W. 840. 

It is insisted, however, that the court should 
have directed a verdict for the defendant be- 
cause of the negligence of plaintiff con- 
tributing to his injury, and the fact that he 
seated himself in the car near or adjacent to 
the open door is insisted upon as one tending 
to establish culpable negligence on his part. 
In considering this question, it is proper to 
say, first, that under the proof made the fact 
that plaintiff was seated in that portion of 
the car employed for express and mail'is en- 
tirely without influence on the question of 
contributory negligence for the reason all the 
proof shows that such portion of the car, in- 
stead of being forbidden, was, with the full 
knowledge and consent of the defendant, oc- 
cupied by passengers quite as much as the 
other portions thereof, ani in this case the 
conductor collected plaintiff's fare while he 
was seated therein. The pertinent facts to 
be considered, however, with reference to the 
matter of contributory negligence, assuming 
the plaintiff to be rightfully in that portion 
of the car, are that he was seated on the box 
near the door when he knew the train was 
divided in parts and the locomotive engaged 
in switching at the time. Of course, this 
necessarily involved the knowledge that the 
coupling of the train would be had before it 
departed from that city, and that some con- 
siderable jerks and jars always attend such 
couplings. Now the standard by which neg- 
ligence is measured and ascertained is the 
conduct of an ordinarily prudent man situ- 
ated in like circumstances. Amer. Brew. 
Ass’n v. Talbot, 141 Mo. 674-685, 42 S. W. 
679, 64 Am. St. Rep. 538; Loehring v. West- 
lake Const. Co., 118 Mo. App. 163, 180, 94 8S. 
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W. 747. And a party may be charged with 
negligence if his conduct falls short of that 
which would be ascribed to an ordinarily pru- 
dent man in a like situation. However this 
may be, the doctrine is firmly established in 
this state to the effect that, before a court 
is authorized to declare negligence as a mat- 
ter of law to the extent of precluding a right 
of recovery, the dangers attending the situa- 
tion uf the party must be such as to threaten 
imminent peril; that is, the situation assum- 
ed by him must be fraught with peril to his 
safety and portend calamity apart from and 
without the intervention of negligence on the 
part of the actor to threaten the injury. The 
dangers must be so obvious that an ordinarily 
prudent man would not assume the situation. 
Spencer v. St. Louis Transit Co., 111 Mo. 
App. 653, 86 S. W. 593; HBikenberry v. St. 
Louis ‘Transit Co., 103 Mo, App. 442, 80 S. W. 
360; Wellmeyer v. St. Louis Transit Co., 
198 Mo. 527, 95 S. W. 92&. There is no doubt 
the place chosen by plaintiff near the door 
should have appeared to him somewhat un- 
safe, in view of the fact that he knew the 
coupling was to be made. The law always 
presumes correct conduct on the part of all 
concerned, however, and it was entirely proper 
for the plaintiff to presume that.the coup- 
ling would be made without negligence, and 
therefore unattended with the results entail- 
ed by the negligent conduct which afterwards 
developed. We are unable to say that the 
place chosen by him for a seat was so ob- 
viously dangerous as to preclude his right of 
recovery, especially when it appears that de- 
fendant permitted passengers to occupy this 
compartment. Of course, had he known or 
had reasons to believe that defendant’s serv- 
ants were about to make a coupling with 
gross negligence, he might, by exercising ex- 
traoidinary care, have chosen a safer posi- 
tion in the car. The law required no more 
than the exercise of ordinary care for his 
own safety, however. Huelsenkamp v. Citi- 
zens’ Ry. Co., 37 Mo. 537, 90 Am. Dec. 399. 
The several cases cited by defendant on this 
proposition are not in point. They all deal 
with facts where the party assumed a situa- 
tion of greater danger than did the plaintiff 
in this case. The cases of Wait v. Omaha, 
ete., Ry. Co., 165 Mo. 612, 65 S. W. 1028, and 
Erwin v. K. C. & Ft. S., ete., Ry. Co., 94 Mo: 
App. 289, 68-S. W. 88, seem, upon a first read- 
ing, to declare negligence as a matter of law 
against a passenger under circumstances even 
more favorable to plaintiff than those dis- 
closed in the proof here. Upon an attentive 
reading, however, it will appear that the 
judgment of the court in each was really 





given upon the propusition that the proof fell 
short of establishing negligence against the 
defendant. The matter of plaintiff’s contrib- 
utory negligence was only incidentally men- 
tioned. At any rate, it seems their doctrine 
is not a sound exposition of the law with re. 
spect to contributory negligence on the facts 
in proof. The case was properly referred to 
the jury. : 

The defendant requested, and the court re- 
fused, its instruction No. 6, as follows: “If 
you believe from the evidence that the plain- 
tiff voluntarily assumed a ‘position on or 
against the messenger trunk at or very near 
the open door of the car in question, and 
that plaintiff knew that said door was open, 
and that in such position he was liable to be 
thrown from said door by the coupling of 
cars to the train, and that there were other 
seats provided for his use, which he could 
have occupied with safety, and that by rea- 
son of his taking said position he was thrown 
from said car by the jerk or jar made by the 
coupling, then he cannot recover in this case, 
and your verdi¢t must be for the defendant.” 
The court modified the instruction by insert- 
ing the words “usual and ordinary” imme- 
diately before the word “jerk” in the latter 
part thereof, thus directing the jury that, 
even though the plaintiff knew the car door 
was open and the coupling was to be made, 
and that in such position he was liable to be 
thrown from the car, he was still not pre- 
cluded from a recovery unless he was thrown 
from the car by a usual and ordinary jerk or 
jar. It is urged this served to entirely elimi- 
nate the question of his contributory negli- 
gence on the case made from the considera- 
tion of the jury and was error. As modified, 
the instruction directed the jury that they 
should consider those facts only in case the 
a usual and ordinary jerk; that is, in case 
plaintiff’s injury was received as a result of 
there was no negligence on the part of the 
defendant, for, if the injury was occasioned 
by a usual and ordinary jerk of a freight 
train, it was one of the risks assumed by the 
plaintiff and cannot be attributed to the de- 
fendant as resulting from an act of negli- 
gence. By this instruction as requested, the 
defendant no doubt sought to submit to the 
jury the proposition that, even though the 
defendant may have been negligent, yet if 
the plaintiff was guilty of a breach of ordi- 
nary care contributing to his injury he could 
not recover. This is a sound proposition of 
law, but the instruction did not incorporate 
fit. To have given the instruction first re 
quested would have been equivalent to direct- 
ing the jury that the acts therein enumerated 
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constituted negligence as a matter of law, 
and this, too, notwithstanding a reasonably 
prudent man, exercising ordinary care for his 
safety, might have done likewise under the 
same circumstances. Plaintiff is to be held 
to the measure of care only which would be 
exercised by an ordinarily prudent person in 
a like situation. The instruction wholly fail- 
ed to refer the jury to the conduct of a rea- 
sonably prudent man and the exercise of or- 
dinary care for his own safety as the stand- 
ard of care and measure of duty by which 
plaintiff's neglect, or care in that behalf 
should be ascertained. It was’ therefore 
properly refused. The instruction, as_ re- 
quested, having failed to properly declare the 
law with respect to contributory negligence, 
the court did not err in modifying it so as to 
destroy its purpose to preclude a recovery 
unless in the event there was no negligence 
on the part of defendant. Im such case, a 
recovery would have been precluded because 
of the failure to establish negligence on the 
part of defendant rather than for the reason 
that negligence should be attributed to the 
plaintiff. The modification inserted by the 
court was to the end that the instruction 
should not amount to a direction precluding 
plaintiff’s recovery unless the injury resulted 
from the usual and ordinary jerk of the train 
in which case there was, of course, no negli- 
gence on the part of the defendant. The 
modification was proper under the circum- 
stances stated. 

We have given attention to the other ques- 
tions presented in the briefs and find them to 
be without sufficient merit to justifying pro- 
longing the opinion. They will therefore not 
be discussed. 

The judgment is affirmed. 

It is so ordered. 


Note.—Res Ipsa Loquitur in Respect to Jerks 
and Jolts in Railroad Passenger Cases.—It seems 
to this annotator somewhat difficult to reconcile 
the principal case with the general course of Mis- 
souri decision and particularly with Hedrick v. 
Mo. Pac. R. Co. to which specific reference is 
made. Further on I will suggest whether or 
not it is in accord with a later utterance of Mis- 
souri Supreme Court. Judge Nortoni holds that 
the Hedrick case in no way controls the instant 
case because “the evidence developed on the trial 
(of that case) presented nothing more than the 
ordinary and usual jolt and jar which attends 
the operation of a freight train.” To me the 
effects in the two cases on inanimate objects and 
on other passengers seemed very much the same. 
Nobody was hurt in either jolt but the plaintiff. 
In the ins:ant case and the Hedrick case there 
were descriptive terms, which the Supreme Court 
said were not to be seriously considered as evi- 
dence. In the instant case a water keg was 





upset, papers knocked out off the conductor’s 
desk and pigeon holes, and also the conductor’s 
gloves shaken off; lamp chimneys jarred loose 
and passengers thrown “around right smart.” In 
the Hedrick case the water tank was upset. One 
plaintiff was sitting in what would appear to be 
an insecure attitude and place, and the other had 
gotten up from his seat. It might be thought 
that both were more to blame than the plaintiff 
in Erwin v. K. C. F. S. L. Ry. Co., in which 
case Judge Bland thought he was so careless in 
lying full length on the seat and thereby getting 
his head bumped against its frame work, that 
he was not entitled to recover. See 94 Mo. App. 
1. ‘c. 297. The jar in the Erwin case knocked 
down a horse in a box car, which died from the 
bruises and gashes received. Eliminate the de- 
scriptive terms (which the Supreme Court said 
amounted to nothing) and it seems to me the St. 
Louis Court of Appeals has drawn a very fine 
line of demarcation in the physical facts both 
in respect to the contributory negligence by plain- 
tiff and resultant effect of the jar or jolt exist- 
ing in the instant and prior Missouri cases. Judge 
Rombauer, speaking for the St. Louis Court of 
Appeals, page 436, of 41 Mo. Appeal Reports, in 
the case of Tuley v. Railroad, appears to stress 
the point (as to me seems the thought of the 
court in the cases I have referred to) that res 
ipsa loquitur, or, as otherwise expressed, a pre- 
sumption of negligence sufficient to make a prima 
facie case, does not arise unless “the passenger 
who seeks to recover on this presumption alone” 
shows “not only that he was a passenger but, 
also, that at the date of the accident he was in 
the place where he had the right to be, or, at 
least, that the place where he was, if not the 
right place, did not affect the result.” 

The instant case seems to argue that the prin- 
ciple res ipsa loquitur applied in plaintiff’s case 
whether he was where he ought to have been or 
not and whether he was contributing to his own 
fall or not—in other words that contributory neg- 
ligence in this kind of a case was altogether as 
in any other negligence case, a matter of de- 
fense, while the cases I have referred to ap- 
pear to me to mean, that before you can invoke 
the principle at all, the plaintiff should lay the 
foundation, viz: that the accident following upon 
a certain event, for the occurrence of which the 
defendant is responsible, must be shown at- 
tributable to that event, and not fairly or prob- 
ably to something else. Still further expressed 
all the accompanying circumstances and condi- 
tions must be put in evidence to establish causa- 
tion between the event and the accident, and 
from all these the court is to say whether the 
presumption of negligence, sufficient for a prima 
facie case, exists. Even in a collision case the 
Supreme Court said by every fair construction 
of language a plaintiff must be absolutely free 
from fault. See 152 Mo., page 432. 

Judge Nortoni dwells upon the question of the 
high degree of care a carrier owes to passengers 
and, while it is not so said, there appears to me 
a suggestion, that the principle res ipsa loquitur 
is more readily invocable in passenger cases than 
in other cases. But certainly the New York 
Court of Appeals and, as it seems to me, thé 
Supreme Court of Missouri do not consider this 
to be true. It was held in Griffin v. Mannice, 
166 N. Y. 188, 59 N. E. 925, 52 L. R. A. 922, 82 
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Am. St. Rep. 630, that the application of this 
principle depends on the circumstances and char- 
acter of the occurrence and not on the relation 
of the parties, except indirectly so far as that 
relation defines the measure of duty of the de- 
fendant.” Here we see that jars and jolts.iof a 
freight train are to be expected, but res ipsa 
loquitur is no more readily applicable for a hard 
jolt having a certain result where a. passenger 
sues than if some other person sued and the 
cause of that result was likewise competent to 
be shown. In McGrath y. Transit Co., 197 Mo. 
97, 94 S. W. 872, an extract is made from a 
Maryland case (Benedick y. Potts, 88 Md. 52, 4t 
L. R. A. 478, 490), as follows: “The doctrine of 
res ipsa loquitur applies to two classes of cases 
only: (1) when the relation of carrier and pas- 
senger exists and the accident arises from some 
abnormal condition in the department of actual 
transportation; (2) where the injury arises from 
some condition or event that is in its very nature 
so obviously destructive of the safety of person 
or property, and is so tortious in its quality, as, 
in the first instance, at least, to permit no infer- 
ence save that of negligence on the part of the 
person in the control of the injurious agency.” 

The McGrath case was an employee case. 
The Misouri Court after approving this extract, 
says: “Where all the facts connected with the 
accident fail to point to the negligence of the 
defendant as the proximate cause of the accident, 
but show a state of affairs where an inference 
could as reasonably be drawn that the accident 
was due to a cause or causes other than the neg- 
ligent act of the defendant, then the plaintiff 
cannot rely upon mere proof of the surrounding 
facts and circumstances of the accident, and 
defendant is not called upon to explain the cause 
of the accident and to purge himself of the im- 
puted negligence.” 

At all events it is clear, that while the general 
rule in Missouri is that contributory negligence 
is a defense, yet, when the principle of res ipsa 
loquitur, as a principle of evidence is invoked, in 
an employee case, such negligence if one of “the 
surrounding facts” may be appealed to to prevent 
its application. [ think it is difficult to under- 
stand why this should not be the same in a pas- 
senger case. 

In the Hedrick case the plaintiff was opposite 
the open door. The jolt jarred him out. In the 
instant case the plaintiff sat on the expressman’s 
box with his back partly towards the door, with 
his feet towards the center of the car and was 
engaged in conversation. It is hard to say he 
was less dangerously placed than Hedrick, or 
Erwm, or than Wait in Wait v. A, Co., 165 Mo. 
612, and the record shows no one else was thrown 
from his seat or off his feet, and the only injury 
suffered by any other passenger was that one 
complained of a headache, which he attributed to 
the jolt. 

The federal supreme court in Gleeson v. V. 
M. R. Co., 140 U. S. 435, 35 L. Ed. 458, spoke of 
the application of the principle of res ipsa loquitur 
as follows: “It is too broad a statement of the 
rule to say that in all cases a presumption on the 
part of the carrier arises from the mere happen- 
ing of the accident or an injury to a passenger, 
regardless of the circumstances or nature of the 
accident. The true rule would seem to be that 
when the injury and the circumstances attending 





it are so unusual and of such a-nature, that it 
could not well have happened without the com- 
pany being negligent or when it is caused by 
something connected with the equipment or oper- 
ation of the road over which the company has 
entire control, without conrtibutory negligence 
on the part of the passenger, a presumption of 
negligence on the part of the company usually 
arises from the proof of such facts, in the absence 
of anything else to the contrary to show that 
its negligence did not cause the injury.” 

In a Michigan case, Etson v. Ft. Wayne & B. 
I. R. Co., 68 N. W. 208, it was held error to re- 
fuse to direct for defendant, where plaintiff was 
thrown from the platform of a street car, in- 
tending to stop at the next corner, where the 
car started up suddenly, even though the court 
might not be able to say the passenger was neg- 
ligent, but he should have guarded against a - 
thing of the kind thus to be expected, the jolt 
being caused merely by the speed being acceler- 
ated. Ina Virginia case, Norfolk & W. R. Co. 
v. Ferguson, 79 Va. 241, plaintiff sitting in a light 
frame chair intended for the conductor, leaning 
back and being thrown out in consequence of a 
severe jolt as the car rounded a curve was held 
to have brought the injury upon himself. 7 

I think the cardinal error in the instant case is 
the confusing of a rule of pleading with a rule 
of evidence, and the case should have been decid- 
ed upon the question as to whether in view of all 
the circumstances the proximate cause of the in- 
jury was the jolt, and if the position of the 
plaintiff made this even uncertain, that is if it 
was fairly doubtful, whether plaintiff was in a 
proper place and reasonably careful and that if 
being elsewhere he would not have been injured, 
then no prima facie existed. 

Judge Rombauer also said, in effect, in the 
Tuley case, that permitting the passenger to re- 
main in a dangerous place was no excuse, if he 
should have known this as well as the conductor, 
an allusion that should be considered apposite 
considering what the instant case says as to the 
familiarity of plaintiff with the operation of 
freight trains and the risks and hazards not giv- 
ing “the same immunity from peril” as “in travel- 
ing upon passenger trains.” 

Pursuing the theory of pleading upon which it 
seems to me, as already said the case was wrongl 
tried, but to which the overruling of defend. 
ant’s motion for a directed verdict, may have 
driven counsel to adopt, it seems to me that even 
upon that theory material error occurred in the 
modification of defendant’s requested instruction. 
I believe it was clearly right to refuse the instruc- 
tion as requested, but when the court modified it 
by leaving it for the jury to say whether plain- 
tiff was thrown out by a “usual and ordinary 
jerk,” the effect was to tell the jury that defend- 
ant was liable even if guilty of.contributory neg- 
ligence, if the jerk was unusual and extraordin- 
ary, and that contributory negligence did not 
count aaginst him if there was an unusual and 
extraordinary jerk. The opinion is careful te 
say that the ordinary, usual jerks of a freight 
train are assumed risks. If so, whether plain- 
tiff were in a proper place or in an improper 
place when injured, ‘no liability could arise from 
them, and contributory negligence was not a fac- 
tor in the conclusion of nonliability from ordinary 
jerks. The modification of the instruction cut 








50 CENTRAL LAW JOURNAL. 





No. 3 








out entirely all question of contributory negli- 
gence. 

Even if it had been proper for the court to 
decide as a preliminary question of fact (sub- 
ject to the jury’s revisal) that a prima facie case 
of liability existed it seems to me that a proper 
charge to the jury should have required them to 
determine whether, though they might believe 
there was such an unusual and extraordinary jar 
or jerk as presumed negligence by the carrier, 
yet if plaintiff's own carelessness brought about 
an injury that would not otherwise have happen- 
ed, or that plaintiff was not careless and the 
jar or jerk was only such as was usual and ordin- 
ary, then they should find for defendant. It 
seems clear to me under all authorities I have 
examined, that a verdict for defendant should 
have been directed, or the plaintiff’s alleged care.. 
lessness should have been submitted to the jury 
as one of “the surrounding facts.” 


ef. 








JETSAM AND FLOTSAM. 


PLEADING IN VERSE. 

One of the best instances of pleading in verse 
is found among the court records of Robeson 
county, prior to the civil war and prior to the 
adoption of the present code practice, when it 
was custom to plead by the mere entering of 
memoranda in civil cases on the trial docket. 

A maiden lady of doubtful age, named Miss 
Maerearet Patterson, brought an action of tres- 
pass on the case in trover against her neighbor, 
William McKay, for the conversion of her slave. 
The case was stated as follows: 


Margaret Patterson 


vs. 
William McKay. 
Trespass on the Case—Trover. 
The attorney for the defendant wrote on the 
docket onposite the case the following: 


“Billy McKay, for his satisfaction, 

Demands of Miss Margaret the cause of her 
action, 

And wants to know why in this public place, 

She has undertaken to sue him in “case.” 

The plaintiff’s attorney, seeing the entry on 
the docket in verse, replied thereto as follows: 
“Miss Margaret replies, with a kind of a snig- 

ger, 
Why. Billy. you know you converted my nigger, 
Converted him not to the God of the sinner, 
But converted him to cash, and you’re the win- 
ner. 
So having received and failed to pay over, 
You're therefore sued in action of Trover.” 








NEWS ITEM. 


THE INSTITUTION OF “JURORS’ CLUBS.” 

The citizens of Chicago have instituted a re- 
form which is calculated to elevate the personnel 
of the jury by ameliorating the usual hardships 
and discomforts which have hitherto attended 
such service. Cheap lodgings and poor meals 
have long made almost all men run. from jury 
service in spite of all their patriotic inclinations 
to “do their duty,” and the family doctor has 
ever been called upon to find his suddenly 


‘question. 





stricken patient too ill to sit in a jury box. But 
of all this Chicago sees the end. For here fu- 
ture jurors called upon to serve in criminal 
cases may take heart when they are sworn in, 
as they may be assured they are to have at 
their disposal comfortable quarters in what 
will probably be nicknamed the “Jurors’ Club” 
on the top floor of the Criminal Courts building. 
These quarters, consisting of suites of bedrooms, 
bathrooms, dining room, reading room and 
kitchen. The new accommodations have been 
provided so that jurors will hereafter not be 
obliged to go to hotels over night, and will have 
quarters in which they will be able to live with 
comfort, if not in luxury. 

The entire list of things aimed at by the club, 
some of which have been accomplished by the 
arrangement of the “Jurors’ Club,” is as fol- 
lows: The housing of jurors in criminal cases; 
the sanitary condition of court and jury rooms; 
the comfort of the jurors while considering their 
verdict; the time of service relative to the busi- 
ness interests of the juryman; the treatment of 
men drawn for jury service. the degree of intel- 
ligence and character of jurors; the drawing of 
jurors; the number of panels. Gustave E. Fisch- 
er, chairman of the Jury Service Committee, 
also declared that the two general things now 
to be undertaken by the club will be the en- 
forcement of jury service. 








CORRESPONDENCE. 


RIGHT OF TELEPHONE COMPANY TO COM- 
PEL A SUBSCRIBER TO USE A LIMITED 
PHONE. 

Editor Central Law Journal. 

Your editorial in Vol. 67, page 161, on “Right 
of Telephone Company to Limit Use of Tele- 
phone to Subscriber,” suggests an interesting 
In the course of the article you say, 
“the decision of the court overlooks one import- 
ant consideration to-wit: That a telephone com- 
pany is a quasi public corporation given certain 
public franchises in consideration of which it 
must serve all the people alike.” Now this is 
just one point. But does a telephone company 
serve all the people alike when it establishes 
one rate for all business phones, when as a mat- 
ter of*fact the calls over one instrument, located 
say in a drug store, are a hundred times as 
numerous as they are over another, say in a 
lawyer’s office. The very asking the question 
answers it. No one would contend that the par- 
ties were being treated equally. 

It seems to the writer that the equitable rule 
must be something like this, charge all sub- 
scribers systematically, similarly located, a min- 
imum rate per month for rent on the instru- 
ments, wires, fixtures and privileges, with an 
allowance of a maximum number of calls at that 
rate, and then charge a fixed sum for each ad- 
ditional call. Under such a rule each subscriber 
would be treated substantially alike. Wherever 
under the unlimited use rule some subscribers 
get many times more benefit from their instru- 
ments than others. Perfect equality is impos- 
sible, but a telephone company should be com- 
pelled to fix its charges somewhat on the basis 
of the amount of use the instruments are put 
to and limiting the use of a telephone to the 
subscriber is more equitable and comes nearer 
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treating all alike, than one allowing unlimited 
use by non-subscribers of a telephone located in 
a public place for which no more is charged 
than for one in a private place. 

JULIUS C. MARTIN. 
Asheville, N. C. 


(Our learned correspondent’s suggestion is a 
good one but it does not in any manner conflict 
with the position which we took in the editorial 
referred to. Our position then, was that a 
telephone company could be permitted, if it so 
desired, to place all its phones on a limited 
basis and charge a regular rate for all calls 
above a certain minimum number. But where 
a telephone company offers unlimited service to 
some and arbitrarily refuses such service to 
others they are violating their obligation to 
serve all the public alike. If a man contracts 
for an unlimited phone, and then proceeds to use 
such phone about two hundred times a day, can 
the telephone company say to him that he is 
exceeding the average number of calls per day 
on other unlimited phones and must take out 
a nickel-in-the-slot machine? Unlimited service 
becomes a misnomer under such conditions, Nor 
is the classification of drug stores a proper re- 
striction to be allowed to be placed by the tele- 
phone company upon the use of unlimited 
phones. To say that no drug store could con- 
tract for an unlimited phone would in some 
cases be a severe hardship on a drug store in a 
g00d residence neighborhood where everybody 
used their own phones and where the proprietor 
of the drug store would bé compelled to pay 
five cents for his own messages -while all other 
business houses around him enjoyed unlimited 
service. Ed.) 








BOOK REVIEWS. 


CYCLOPEDIA OF LAW AND PROCEDURE, 
VOL. 28. 

We regard volume 28 of the cyclopedia as the 
best of the series, with possibly one or two ex- 
ceptions. This superiority in our judgment is 
to be attributed principally to the splendid 
article on the subject of Municipal Corporations, 
by Hon. Henry H. Ingersoll, dean of the law 
department of the University of Tennessee. We 
have examined many text-books on the sub- 
ject of municipal corporations, but none of 
them, so far as we are advised, are nearly so 
exhaustive as this article. In fact, Mr. Inger- 
soll’s treatment should be dignified as a treat- 
ise rather than an article, as the treatment is 
scientific and logical, as well as an exhaustive 
and accessible collection of the authorities. In 
amount of printed matter it also exceeds in 
quantity of material any two volume work, as 
it comprises in the mederate-sized type of this 
edition as well as in its voluminous notes in ex- 
tra wide page measure, 1724 pages, practically 
the entire volume, which may thus be said to 
be a comprehensive treatise on the subject of 
which it treats. 

Two other interesting subjects of law are 
also included in this volume, to-wit: An article 
on the subject of Motions, by Earnest G. Chil- 
ton, in 20 pages and an article on the subject 
of Motor Vehicles, by Alfred W. Varian, in 20 
pages. This last article is very interesting and 





quite important, indicating as it does the ef- 
forts of the courts to apply old principles of 
law to this new and novel means of locomotion. 

Printed in one volume of 1781 pages, bound 
in full law sheep and published by American 
Law Book Company, New York. 





MARTIN’S MINING LAW. 

With so many good treatises on the law re- 
lating to mines and mining it would seem 
wholly a work of supererogation to bring out 
another one covering the same field. This is 
the thought which first came to us as we began 
the examination of Mr. Theodore Martin’s new 
work entitled “Mining Law and Land Office Pro- 
cedure.” Our examination, however, quickly 
disclosed that there was a place for this work. 
The work is not a treatise; it is more nearly a 
work on Mining Law, succinctly stated in short 
paragraphs with ful! instructions as to actual 
practice and necessary forms. In this respect 
it becomes a very valuable supplement to any 
treatise on the law of mines and mining. The 
forms are of especial value, being the result of 
Mr. Martin’s extended experience as an active 
practitioner, first in the great mining state of 
Colorado, and then for many years in the min- 
eral producing commonwealth of California. 

Some of the questions discussed evidence the 
fact that the law relating to mines and mining 
is still in the debatable and formative period. 
Some of these questions have never been fully 
adjudicated. Among the most recent questions, 
for instance, is a decision quoted by Mr. Mar- 
tin, deciding the much debated question as to 
how a vein of non-metallic substance should be 
located, whether under the law governing lode © 
locations or under the placer mining laws. 

Printed in one volume of 980 pages and pub- 
lished by Bender-Moss Company, San Francisco, 
Cal, 


HUGHES’ GROUNDS AND RUDIMENTS, VOL, 2. 


The second volume of “Grounds and Rudi- 
cently issued from the press. It is not necessary 
for us to tell our readers that we consider this 
the second volume of a great work, coming in 
the fullness of time—that is to say, when the 
fundamental principles, which stood as_ the 
steadfast bulwarks of the nations long before 
Paul, pleadings his own cause before King 
Agrippa, claimed protection of the iaws of 
Rome, are being lost in the ocean of “last cases.” 

Volume two may be viewed as the note matter 
of volume one. which is also indexed. This 
second volume is a text index of 1,500 topic 
heads, of maxims, cases and usual index topic 
heads, all so set and arranged as to lead to the 
maxim or leading cases on the subject under 
consideration. Thus it is an index to the 
Roman, the English, the Federal and the best 
matter of the states; it is an index to great 
matter from A, to “Leading cases”; the latter 
constitutes vol. three; from these to Z will com- 
prise volume four, soon to appear. It indexes 
the old and the state law. It is copious with 
federal citations. Massachusetts, New York, 
Pennsylvania, Illinois, Wisconsin and Missouri 
are fully represented; the latest cases from those 
states are found. Harrow v. Grogan, 219 II1., ‘is 
given three pages. The 118 American State 
caseg are représented, also, the latest in the L. 
R. A. and the C. J. L. It is a late case book, 
as well as a fundamental and maxim book. It 
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articles on Appellate procedure. Audi Alteram, 
Partem. Bacon, Case system, Certainty, Codes, 
Collateral Attack, Construction, will arrest and 
hold the attention of the lawyer for days and 
even weeks. Among the maxims are forty-three 
that have from one to six page discussions. All 
readers will be not only interested but pro- 
foundly interested to read the explication of 
Ignoranti legis neminem excusat. In jure non re- 
mota, and Frustra probatur quod probatum non 
relevat, all adjusted to the Roman, English, 
Federal and the States. It is most cosmopolitan 
in its citation of the oldest-and the latest, with 
a constant preference for the greatest most 
widely found cases and accessible. It gives to 
the reader the benefit of his own library, be it 
great or small; it is a library in itself. 

Lawyers and judges are beginning to see the 
decay of our jurisprudence in following case 
law merely. Who can understand whether a 
case is decided right on principle if he does not 
know the principles and their relationships, and 
how is he to get them from cases which ignore 
them or are decided contrary to the fundamental 
law. When: the reason for the law is lost or 
submerged, how are we to be guided in the 
course of procedure? No lawyer can afford to 
say, “Oh, I have -not the time to give it.” The 
truth being known he cannot afford to lose 
time from a deep perusal of so practical a work, 
for it shows the way the truth and the life of 
all jurisprudence. 

Printed in one volume (pages 357 to 584). and 
published by the author—Selling Agents: Cen- 
tral Law Journal Co., St. Louis, Mo. 








_ BOOKS RECEIVED. 





The Science of Jurisprudence. A Treatise in 
which the Growth of Positive Law is Unfolded 
by the Historical Method and its Elements 
Classified and Defined by the Analytical, By 
Hannis -Taylor, LL.D. (Edin. and Dub.) Au- 
thor of “The Origin and Growth of the English 
Constitution,” etc. New York. The Macmillan 
Company. 1908. Price $3.50. Review will fol- 
low. 


The American State Reports, Containing the 
Cases of General Value and Authority Subse- 
quent to Those Contained in the “American 
Decisions” and the “American Reports,” Decided 
in the Courts of Last Resort of the Several 
States. Selected, Reported, and Annotated. By 
A. C. Freeman. Volume 121. San Francisco; 
Bancroft-Whitney Company, Law Publishers and 
Law Booksellers. 1908. Review will follow. 

The American State Reports, Containing the 
Cases of General Value and Authority Subse- 
quent to those Contained in the “American De- 
cisions” and the “American Reports,” decided in 
the Courts of Last Resort of the Several States. 
Selected, Reported and Annotated. By A. C. 
Freeman. Volume 122. San Francisco: Ban- 
croft-Whitney Company, Law Publishers and 
Law Booksellers. 1908. Review will follow. 


The Corporation Manual Supplement 1908-1909. 
Amendments to the Statutory Provisions Relat- 
ing to the Organization, Management, Regula- 
tion and Taxation of Domestic Business Cor- 
porations, and to the Admissions, Regulation 
and Taxation of Foreign Corporations, with An- 





notations and Commentaries, in the several 
States and Territories of the United States, dur- 
ing 1908, arranged under a uniform classifica- 
tion and corporation forms and _ precedents. 
Edited by John S. Parker, of the New York 
Bar. Supplement to Fifteenth Edition. Cor- 
poration Manual Company, 34 Nassau Street, 
New York. 1908. Review will follow. 


The Negotiable Instruments Law, with Com- 
ments and Criticisms. Annotated with Refer- 
ence to the Bnglish Bills of Exchange Act and 
with the Cases under the Negotiable Instru- 
ments Law and the Bills of Exchange Act. By 
Joseph Doddridge Brannan, Bussey Professor 
of Law in Harvard University. Cambridge, 
Mass. The Harvard Law Review Association. 
1908. Price $3.00. Review will follow. 


Cyclopedia of Law and Procedure. William 
Mack, LL. D. Editor-in-Chief. Volume XXX. 
New York. The American Law Book Company. 
London: Butterworth & Co., 12 Bell Yard. 1908. 
Review will follow. 

The Control of Public Utilities, in the Form 
of an Annotation of the Public Service Com- 
missions Law of the State of New York, and 
Covering all Important American Cases, togeth- 
er with the Text of the Federal Interstate Com- 
merce Act, and the Rapid Transit Act of New 
York. With Elaborate Indexes of the same and 
Numerous Comparative Notes and Cross Refer- 
ences to Parallel Provisions in the several Acts. 
By William M. Ivins, of the New York Bar, and 
Herbert Delavan Mason, of the New York Bar. 
New York. Baker, Voorhis & Co. 1998. Price 
$7.00. Review will follow. 


A Treatise on the Law of Insolvent and Fail- 
ing Corporations. By S. Walter Jones, Author 
of a Treatise on the Law of Telegraph and Tele- 
phone Companies. Kansas City. Vernon Law 
Book Company. 1908. Price $6.50. Review will 
follow. 


Handbook on American Mining Law. By Geo. 
P. Costigan, Jr., Dean of the College of Law of 
the University of Nebraska. St. Paul, Minn. 
West Publishine Co. 1908. Price $3.35. Re- 
view will follow. 








HUMOR OF THE LAW. 





The following amusing incident occurred 
during the trial of a negro divorce case, before 
Judge W. H. Pope, of Beaumont, Tex. The 
plaintiff was a young negro man, and his 
grounds for divorce were based on the Seventh 
Commandment. After the plaintiff had tes- 
tified, the judge cross examined him: 

(Q. Have you an affinity? 

A. I dunno what that is. 

Q. Well, have you a soul mate? 

After some hesitation, he answered: 

A. Is that what you call a lady company- 
keeper? The judge said yes, that’s it. The 
innocent plaintiff says, “Yes sir, I have one.” 
The judge was satisfied that in that particu- 
lar kind of a case he should grant the divorce 
on this condition, that the plaintiff should go 
to Pittsburg or New Jersey and join the min- 
istry, or to New York and enter the ranks of 
the ‘400.” 
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sf Adverse Possession—Tax Deeds.—A tax 


deed gives color of title, though informal or de- 
fective or even if absolutely void, unless the 
land is so insufficiently described as to render 
identification impossible—Yellow Poplar Lum- 
ber Co. v. Thompson’s Heirs, Va., 63 S. E. 358. 

2. Animals—Agistment.—In an action for the 
value of a mare intrusted to defendant to pas- 
ture, it was not error to exclude evidence as to 
his reputation as to care in handling stock.— 
McBride v. Wallace, N. D.. 117 N. W. 857. 

3. Appeal and Error—Bill of Exceptions.—A 
bill of exceptions not signed, and appearing by 
the judge’s certificate thereto not to have been 
tendered until more than thirty days after the 
date of the ruling excepted to, held insufficient 
to sustain a writ of error.—Moore v. Griner, 
Ga., 63 S. E. 222. 

4. Harmless Error.—An isolated sentence 
containing an erroneous statement of law, but 
which when taken with the rest of the instruc- 
tions cannot have misled the jury, held harm- 
less error.—McBride v. Wallace, N. D., 117 N. 
W. 857. 





5. Assignments—Evidence.—In the absence © 


of proof, it would not be presumed that a bank 
after disclaiming any interest in or right to a 
judgment on a note which had been assigned to 
it as collateral only for a debt, which was later 
paid, would attempt to assign the judgment.— 
Selden v. Williams, Va, 63 S. E. 380. 


6. Attorney and Client—Disbarment.—The 
conduct of an attorney in securing conveyances 
from a mentally incompetent client of practi- 
cally all her property, leaving her comparatively 
penniless, held ground for disbarment.—In re 
Egan, S. D., 117 N. W. 874. 

Fa Fraudulent Claim Against State-—Where 
an attorney, “in presenting a claim against the 
state to the legislature, knowingly supports the 
same by a false, forged, and fraudulent appraise- 
ment, he is guilty of gross unprofessional con- 
duct.—State v. Fisher, Neb., 117 N. W. 882. 

8. Bankruptcy—Commission of Referee and 
Trustee.—An order by a referee directing a trus- 
tee in bankruptcy to sell mortgaged property 
held proper, and the mortgagee held entitled to 








the proceeds only after deduction of the costs 
of sale and the commissions of the referee and 
trustee.—In re Baughman, U. S. D. C., D. S. Car., 
163 Fed. 669. < 

9.——Composition.—The fact alone that a 
bankrupt in a statement made a year before his 
bankruptcy to a creditor overstated his assets, 
the statement not being shown to have been ma- 
terially false or made for the purpose of ob- 
taining credit, is not sufficient to justify the 
court in refusing to confirm a composition 
which appears to be for the best interests of 
the creditors, and to which all except one have 
consented.—In re Seligman, U. S. D. C., E. D. N. 
Y., 163 Fed. 549. 

10.—Concealment of Property.—A bankrupt’s 
schedules of assets and liabilitiés held inad- 
missible against him, under Rev. St. Sec. 860 
(U. S. Comp. St. 1901, p. 661), in a criminal pro- 
ceeding for concealing property belonging to 
his estate from his trustee.—Johnson v. United 
States, U. S. C. C. of App., First Circuit, 163 
Fed. 30. : 

11. Conveyances With Intent to Defraud,— 
Conveyances of property made by bankrupts 
to their wives, respectively, within four months 
prior to their bankruptcy, hel@ to have been 
made without present consideration in contem- 
plation of insolvency, and with intent to hin- 
der, delay, and defraud their creditors, and to be 
voidable.—Henkel v. Seider, U. S. D. C., E. D. 
N. Y., 163 Fed. 553. 

12. Examination of Bankrupts.—A creditor 
named as such in a bankrupt’s schedule is en- 
titled to examine the bankrupt, upon any matter 
properly relevant to the proceedings, and it is 
not necessary that he should first prove his 
claim.—In re Rose, U. S. D. C., N. D. Pa., 163 
Fed. 636. 

,13. Involuntary Proceedings.—A petition in 
involuntary bankruptcy held demurrable for 
failure to allege facts essential to constitute 
acts of bankruptcy, but with leave to the peti- 
tioning creditors to amend.—In re Hammond, 
U. 8S. D. C., E. D. N. Y., 163 Fed. 548 

14. Irrigation Companies.—Under Cal. Act 
March 12, 1885, St. 1885, p. 95, c. 115, authorizing 
boards of supervisors of counties to fix rates 
of charge by irrigation companies such that 
they shall earn a net income or profit of not 
less than 6 per cent on the value of their plant, 
where deductions are made for deterioration of 
the plant or works, the company is entitled to 
an allowance in its earnings to cover the cost 
of renewal or reconstruction—San Joaquin & 
Kings River Canal & Irrigation Co. v. Stanis- 
laus County, U. 8S. C. C., N. D. Cal., 163 Fed. 567. 

15.- Jurisdiction——The question where a 
corporation had its principal place of business 
for the purpose of determining the jurisdiction 
of proceedings in bankruptcy against it is one 
of fact, and neither its place of incorporation 
nor its charter is controlling.—In re Pennsyl- 
vania Consol. Coal Co., U. Ss. D. Cc. BH D. Pa. 
163 Fed. 579. 

16.—Jurisdiction—Whether a _ bankrupt’s 
creditors were estopped to assert any claim to 
the proceeds of certain property, except those 
previously litigated in the state court, could 
not be determined until the trustee or creditors 
had elected a subsequent course of action, and 
requested that the administration proceed.— 
In re Vogt, U. 8S. D. C., E. D. N. Y¥., 163 Fed. 551. 

17.—Jurisdiction of Court.—A court of 
bankruptcy in an involuntary proceeding in 
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which the question of insolvency was in issue 
held to have no jurisdiction to make an order 
fixing the status of claims by the alleged bank- 
rupt against the Treasury Department under 
Act 1874, c. 391, Sec. 4, for rewards for giving 
information relating to smuggled goods.—In re 
Ghazal, U. S. D. C., E. D. N. Y., 163 Fed. 602. 


18.——Order on Bankrupt to Surrender Prop- 
erty.—In determining whether or not a bank- 
rupt merchant has property which he conceals, 
and should be required to turn over to his trus- 
tee, where he did not keep books showing his 
business transactions, the court may properly 
take into account goods which he is shown to 
have had on hand at a date shortly prior to his 
bankruptcy, and such as he afterward bought, 
and charge him with such as are not reasonably 
accounted for.—In re Lesaius, U. S. D. C., M. D. 
Pa., 163 Fed. 614. 


19. Property Passing to Trustee.—Title to 
machinery sold to a bankrupt, to be paid for on 
delivery or when installed by the seller, but 
which remained in the custody of the carrier 
undelivered when the purchaser became insol- 
vent and a receiver was appointed, held not to 
pass to the purchaser’s trustee in bankruptcy.— 
Pridmore v. Puffer Mfg. Co., U. S. C. C. of App., 
Fourth Circuit, 163 Fed. 496. 

20. Provable Claims.—A Delaware corpor- 
ation lending money to another corporation in 
Pennsylvania and taking duebills therefor, 
which was within its charter powers, was there- 
by doing business in Pennsylvania, and, where 
it failed to comply with the requirements of 
the state statute to entitle it to do business 
therein, such duebills are not legally enforce- 
able, and cannot be proved against the estate 
in bankruptcy of the borrowing corporation.— 
In re Montello Brick Works, U. S. D. C., E. D. 
Pa., 163 Fed. 621. 4 

21. Provable Debts.—A contract liability 
of a bankrupt which was contingent at the time 
the petition was filed, but becomes definite and 
capable of liquidation, within the year allowed 
for making proof, is provable against the es- 
tate.—In re James Dunlap Carpet Co., U. S. D. 
C., E. D. Pa., 163 Fed. 541. 

22.——Setting Aside Composition—A motion 
to set aside a composition by a bankrupt de- 
nied, although the composition was fraudulent, 
where setting it aside would not be to the in- 
terest of the general creditors, who were in- 
nocent of the fraud.—In re Sacharoff & Kleiner, 
U. S. D. C., E. D. N. Y., 163 Fed. 664. 

23. Banks and Banking—Clearing House 
Banks.—A member of a clearing house agree- 
ing to clear for a nonmember held entitled to 
dispose of bills receivable deposited with it by 
the nonmember to reimburse it for paying 
ehecks drawn on the nonmember.—Davenport 
v. National Bank of Commerce in New York, 
112 N. Y. Supp. 291. 

24.——-Payment of Forged Paper.—Where the 
agent of the drawers of a check to whom it was 
delivered for delivery to the payee forged the 
payee’s name and used the proceeds with which 
to settle shortage in his accounts with the 
drawers, the drawers suffered no injury, and 
could not recover the proceeds of the check 
from the drawee bank paying it on such forged 
indorsement.—Andrews v. Northwestern Nat. 
Bank, Minn., 117 N. W. 621. 

25. Bills and Notes—Bona Fide Purchasers. 
—The discount of an accommodation note by a 
bank and the credit of the proceeds to the ac- 














count of the payee are not equivalent to parting 
with value, and the maker may cancel his obli- 
gation by proper notice to the purchaser at any 
time before it has actually parted with the mon- 
ey.— Queen Citv Savings Bank & Trust Co. v. 
Reyburn, U. S. C. C., E. D. Pa., 163 Fed. 597. 


26. Contract for Attorney’s Fee.—Under the 
law of Maryland, a contract in a note to pay 
a collection fee if the note is not paid at ma- 
turity is valid to the extent of a reasonable 
fee actually expended or contracted to be paid, 
but no further.—Chestertown Bank of Mary- 
land v. Walker, U. S. C. C. of App., Fourth Cir- 
cuit, 163 Fed. 510. 


27. Brokers—Commissions.—The right of a 
broker to recover a commission for making a 
sale of land is purely a matter of contract, and, 
where a valid contract in writing has been 
made, it is immaterial whether or not the party 
to be charged is the owner of the land.—San- 
chez v. Yorba, Cal., 97 Pac. 205. 


28. Carriers—State Regulation.—The state 
government of Oklahoma has power to regulate 
the charges for intrastate freight and passenger 
traffic on intrastate railroads.—Chicago, R. I. & 
P. Ry. Co. v. Territory, Okl., 97 Pac. 267. 


29. Certiorari—Conclusiveness of Findings. 
—Before the Supreme Court can review on 
certiorari a finding of one’s insanity in a pro- 
ceeding for the appointment of a guardian, it 
must have before it the entire testimony, from 
which it must conclusively appear that there 
was no evidence showing incapacity.—In re 
Phillips, Mich., 117 N. W. 630. 


30. Constitutional Law—Delegation of Au- 
thority.—The legislature cannot delegate au- 
thority to a commission to determine what 
power a corporation shall possess, but may 
give authority to determine whether the facts 
render the corporation competent to exercise its 
corporate powers.—State v. Railroad Commis- 
sion, Wis., 117 N. W. 846. : 


31. Delegation of Legislative Powers.—The 
28-hour law (Act Cong. June 29, 1906, c. 3594, 
34 Stat. 607, U. S. Comp. St. Supp. 1907, p. 918), 
held not unconstitutional as a delegation of 
legislative power to the owner or custodian of 
stock shipped during transit.—United States v. 
Oregon R. & Nav. Co., U. S. C. C., D. Ore., 163 
Fed. 640. . 

32.——Game Laws.—Prohibition against pos- 
session of game out of season, under Laws 
N. Y. 1900, p. 22, c. 20, held not to deny 
due process of law guaranteed by Const. U. S. 
Amend. 14, though the game may have been 
taken in open season in foreign countries.— 
People of State of New York v. Hesterberg, U. 
Ss. 8. C., 29 Sup. Ct. 10. 

33.——White and Negro Pupils.—Prohibi- 
tion against teathing white and negro pu- 
pils in the same institution, made by Acts 
Ky. 1904, p. 181, c. 85, does not, when applied to 
corporations, deny due process of law.—Berea 
College v. Commonwealth of Kentucky, U. S. 
Ss. C., 29 Sup. Ct. 33. 

34. Contracts—Arbitration Clhuses.—Aybi- 
tration clauses in building contracts are in de- 
rogation of the common-law right of trial by 
jur-- and are not to be extended beyond the 
express covenants of the parties.—Hunn v. 
Pennsylvania Institution for Instruction of the 
Blind, Pa., 70 Atl. 812. 

35.——Construction Contracts.—Under a con- 
struction contract making a certified final esti- 











eee aaa 








ywiinw 


Vol. €8 


CENTRAL LAW JOURNAL. 55 








mate of the chief engineer a condition preced- 
ent to a right of action by contractors, held 
that a contractor could not hire a stranger to 
the contract, and, upon his final estimate of the 
work done, bring suit on the contract.—John- 
ston & Grommett Bros. v. Bunn & Monteiro, 
Va., 62 S. E. 341. 

36.——Contracts for Support.—Where two 
persons obligated themselves to support their 
parents in consideration of the conveyance of 
land to the obligors, their contract was entire 
and when breached by one of the obligors, was 
wholly gone.—Epperson v. Epperson, Va., 62 S. 
E. 344. 

37. Public Service Corporations.—Contracts 
between public service corporations, which only 
incidentally and partially prevent competition, 
are valid, if the main purpose of the agreement 
is beneficial to the public, and the restraint is 
fairly necessary to that purpose.—Wayne-Mon- 
roe Telephone Co. v. Ontario Telephone Co., 112 
N. ¥. Supp. 424. 

38. Corporations—Amendment of Articles.— 
When by the policy of the statute the articles 
of organization of a corporation are required 
to be made a matter of public record, by neces- 
sary implication an amendment must substan- 
tially follow, as regards publicity, the course of 
the original articles.—State v. Railroad Com- 
mission, Wis., 117 N. W. 846. 

39. Internal Management.-—The internal 
management of a corporation will not be inter- 
fered with. by the court at the instance of a 
minority stockholder, unless the majority stock- 
holders are acting ultra vires, or a strong case 
of mismanagement or fraud is shown.—Bartow 
Lumber Co. v. Enwright, Ga., 92 S. E. 283. 

40. Law Governing.—The liability of a 
stockholder in a corporation for corporate debts, 
and the manner in which it may be enforced, 
are governed solely by the statutes of the state 
of incorporation, and such liability cannot be 
increased nor a different remedy given by the 
statutes of any other state in which the cor- 
poration may do business.—-Leyner Engineer- 
ing Works v. Kempner, U. S. C. C., S. D. Tex., 
163 Fed. 605. 

41. Officers and Agents.—The individual 
signature of an officer of a corporation, follow- 
ed by the description of his office, “Vice Prest.,” 
to a bid of the corporation to do public work, 
made the bid as binding upon the corporation 
as if its name had been formally prefixed to 
the signature.—Daly v. O’Brien, 112 N. Y. Supp. 
304. 

42.——Political Parties.—Political parties, 
when incorporated under the general laws, are 
legal entities as other corporate bodies not or- 
ganized for profit, and may enforce by an ac- 
tion in their party names the rights conferred 
upon them by law.—Independence League v. 
Taylor, Cal., 97 Pac. 303. 

43. Stockholders Inspection of Books.— 
Stockholders of a corporation held estopped to 
deny relator’s right as a stockholder to an ex- 
amination of the books of the corporation.— 
Woodworth v. Old Second Nat. Bank, Mich., 
117 N. W. 893. 

44. Courts—Jurisdiction—Where the right 
to be enforced pertains to matter of private or 
local concern alone, the jurisdiction belongs 
to the district court, and not to the Supreme 
Court, unless exceptional circumstances exist.— 
State v. Fabrick, N. D., 117 N. W. 860. 

45.——Supreme Court.—The validity of Acts, 




















Ky. 1904, p. 181, c. 85, prohibiting domestic cor- 
porations from teaching white and negro pupils 
in the same institution, is not affected by its 
possible invalidity as to individuals where the 
highest court of Kentucky considers the act 
separable.—Berea College v. Commonwealth of 
Kentucky, U. S. S. C., 29 Sup. Ct. 33. 


46. Criminal Law—Construction of Statutes. 
—In a criminal case, where a fact is suscep- 
tible of an interpretation consistent with the 
innocence of accused, the jury cannot arbitrarily 
adopt that interpretation which incriminated 
him.—Burton v. Commonwealth, Va., 62 S. E. 
376. 


47. Stay of Execution.—Unless otherwise 
provided by law, the court has inherent power 
to stay execution in a criminal case, and such 
power, being exercised for defendant’s benefit, 
will be presumed to have been with hig con- 
sent.—Ex parte Collins, Cal., 97 Pac. 188. 


48. Criminal Trial—Entry of Orders.—A min- 
ute entry by a deputy clerk, without an order 
of court, that the jury, being unable to agree, 
were discharged and the prosecution continued 
until the succeeding term, held ineffective for 
any purpose.—Dockstader v. People, Colo., 97 
Pac. 254. 


49. Former Jeopardy.—The conviction by a 
court-martial of a’ commissioned officer in the 
National Guard and sentence of dismissal held 
not a former conviction which would bar an in- 
dictment for grand larceny based on the same 
acts.—People v. Wendel, 112 N. Y. Supp. 301. 

50. Instructions._-Expression of opinion of 
judge in trial for murder that he considers evi- 
dence for defendant of little weight held not er- 
ror.—Commonwealth v. Shults, Pa., 70 AYl. 823. 


§1. Materiality of Instructions.—In a pros- 
ecution for obtaining money by false pretenses, 
where the defense was alibi, a statement by the 
court that he did not think it necessary to in- 
struct on that point held reversible error.— 
State v. King, Wash., 97 Pac. 247. 

52.——Opinion Evidence.—A nonexpert wit- 
ness held erroneously permitted to give his 
opinion that a copy of a letter was on letter 
paper different from that in use at a certain 
hotel.—State v. Denny, N. D., 117 N. W. 869. 

53. Death—Persons Entjtled' to Sue.—At 
common law no action could be maintained for 
the death by wrongful act, either by a husband 
or father for loss of services of wife or chil- 
dren, a master for the loss of his servant, or a 
personal representative suing in the right of 
his decedent.—Stevenson v. W. M. Ritter Lum- 
ber Co., Va., 62 S. E. 351. 

54. Presumption.—The reported death of 
the children of an heir, together with their 
complete disappearance for more than twenty 
years, was sufficient prima facie evidence of 
their death, in a partition suit between other 
heirs and the co-tenant of their ancestor.— 
Vaughn v. Lanford, S. C., 62 S. E. 316. 

55. Descent and Distribution—Husband as 
Heir of Deceased Wife.—On the death of a mar- 
ried woman pending the settlement of an es- 
tate from which she was entitled to an interest 
in real estate as an heir at law, leaving a hus- 
band. but no children, the husband is entitled, 
under Civ. Code, Sec. 1386, subd. 2, to one-half 
of the share of his deceased wife in such real 
property.—In re McGee’s Estate, Cal., 97 Pac. 
299. 

56. Divorce—Alimony.—A 
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mony in a divorce a vinculo, made without re- 
serve, though payable in installments, is final. 
and cannot be modified after the enrollment 
of the decree, in the absence of statutory au- 
thority or power reserved in the decree itself.— 
Mayer v. Mayer, Mich., 117 N. W. 890. 

57. Drains—Construction.—A contractor to 
excavate a ditch for a drainage district es- 
tablished by public authority held not Hable 
for damages naturally resulting to adjacent 
lands by carrying the plan of drainage into 
execution.—Fitzgibbon v. Western Dredging Co., 
Iowa, 117 N. W. 878. 

58. Elections—Ballots.—Primary election bal- 
lots held not void under Primary Election Law, 
Laws 1898, p. 343, c. 179, Sec. 6, because bearing 
on their face an imprint of the “Union Label.” 
—In re Peters, 112 N. Y. Supp. 339. 

59. Mandamus.—A mayor held compellable 
by mandamus to appoint members of a board 
of election commissioners from the political 
partv casting the second largest number of 
votes at the next preceding general election, as 
expressly provided by San Francisco Charter, 
art. 11, c. 1, Sec. 1.—Independerice Ledgue v. 
Taylor, Cal., 97 Pac. 303. 

60. Eminent Domain—What Constitutes a 
Taking.—To take from a railroad company the 
exclusive right to the use of its property, or 
anv part thereof, and limit its use therein to 
a particular purpose, and give another railroad 
company an equal or joint right in the use of 
it for that purpose, is a “taking” within the 
meaning of Const. 1902, Secs. 58, 159 (Code 
1904, pp. cexxii, cclvili).—Louisville & N. R. Co. 
v. Interstate R. Co., Va., 62 S. E. 369. 

61. Zxecutors and Administrators—Account- 
ing.—Allowance of attorney's fees to exceptant 
to adjudication, where the funds of the estate 
were in the hands of the court, held error.—In 
re Harrison’s Estate, Pa., 70 Atl. 827. 

62. Constructive Trusts.—An administrator 
is the proper person to bring suit to impress 
a trust on real estate purchased with money 
fraudulently obtained from his intestate, and 
invested in such real estate after the latter’s 
death.—Morris v. Vyse, Mich., 117 N. W. 639. 

63. Fixtures—Landlord and Tenant.—The ex- 
ecution of a new lease in which the tenant does 
not expressly reserve fixtures erected under 
a preceding lease does not deprive him of the 
right,to remove them.—Ogden v. Garrison, Neb., 
117 N. W. 714. 

64. Trade Fixtures.—In the absence of an 
agreement to the contrary, a lessee may remove 
fixtures which it places on the leased premises 
for trade purposes while the lease is in force, 
and such fixtures include, not only machinery, 
but buildings erected for trade purposes.—In re 
Montello Brick Works, U. S. D. C, E. D. Pa., 
163 Fed. 624. 

65. Fraudulent Conveyances—Husband and 
Wife.—In an action to set aside a fraudulent 
conveyance from husband to wife, the court 
properly permitted the jury to consider the fact 
that the debt alleged to have been paid by the 
conveyance was barred by limitations.—Strick- 
land v. Jones, Ga., 62 S. E. 822. 

66. Garnishment—Defective Assessment of 
Damages.—A garnishee held entitled to ob- 
ject to a defective assessment of damages 
against defendant under a plea of nulla bona 
on the trial of the case.—Keystone Brewing 
Co. v. Canavan, Pa., 70 Atl. 785. 














67. Gas—Default in Payment.—Where a con- 
sumer was in default, the gas company was jus- 
tified in including in his arrearages the gross 
price for gas, which was found to be reason- 
able, and charges for severing and making con- 
nections.—State v. Board of Water & Light 
Com’rs. of City of Duluth, Minn., 117 N. W. 827. 

68. Homestead—Devise.—The provision of 
Civ. Code, Sec. 1265, which permits the owner 
of a homestead declared by his spouse in his 
separate property to dispose of the same by 
devise on his death held repealed by Code Civ. 
Proc. Sec. 1474, which provides that in such 
case the property shall descend to his heirs.— 
In re McGee’s Estate, Cal., 97 Pac. 299. 

69. Infants—Process oi Service.—Where an 
original notice served on infant defendants re- 
quired their appearance on a day prior to the 
service, the court thereby acquired no jurisdic- 
tion to appoint a ruardian ad litem.—Cummings 
v. Landes, Iowa, 117 N. W. 22. 

70. Injunction—Right to Relief.—An injunc- 
tion to stay the further prosecution of an action 
in another jurisdiction should not be granted, 
unless extraordinary circumstances shown im- 
periling the rights of a litigant seeking such 
relief.—Johnson v. Victoria Chief Copper Min- 
ing & Smelting Co., 112 N. Y. Supp. 346. 

71. Interstate Commerce—State Regulation. 
—Foreign commerce is not’ unconstitutional- 
ly regulated by Laws N. Y. 1900, p. 22, c. 
20, prohibiting possession of game within the 
state during the closed season, except upon giv- 
ing bond against its sale—People of State of 
New York v. Hesterberg, U. S. S. C.,, 29 Sup. 
Ct. 10. 

72. Intoxicating Liquors—Persons Liable for 
Sale-—The rule that a principal is bound for 
the acts of his agent in the making of a sale of 
ardent spirits held an exception to the general 
rule that the doctrine of respondeat superior 
does not apply to criminal cases.—O’Donnell v. 
Commonwealth, Va., 62 S. E. 373. 

73. Judgment—Correction.—Where a judge’s 
minutes correctly express his intent to dismiss 
an action “without prejudice,” a judgment en- 
try reciting a “dismissal” should be amended.— 
O’Bryan v. American Inv. & Imp. Co., Wash., 
97 Pac. 241. 





74. Parties Concluded.—A homestead claim- 
ant whose rights attached before any in- 
terest in the land was acquired by a rail- 


road under a congressional grant is not con- 
cluded by an adjudication against the govern- 
ment in a suit to cancel patents issued to the 
railroad company to which suit he was not a 
party.—Brandon v. Ard, U. 8S. S. C., 29 Sup. Ct. 
i. 

75. Landlord and Tenant—Adverse Posses- 
sion.—Possession by a tenant may become ad- 
verse to his landlord, when he, without collu- 
sion, attorns to a third person claiming under 
an adverse title, and pays rent for years with- 
out objection by the landlord.—Hanson v. Som- 
mers, Minn., 117 N. W. 842. 

76. Estoppel.—An owner of name accept- 
ing a lease thereof from a claimant thereto held 
not estopped from asserting his title as against 
the lessor.—Strong v. Baldwin, Cal., 97 Pac. 178. 

77. Forfeiture of Lease.—A lessor who re- 
ceives rent after a forfeiture of the lease there- 
by waives the forfeiture, and the lease is re- 
stored to its original force and effect.—In re 
Montello Brick Works, U. 8S. D. C., E. D. Pa., 
163 Fed. 624. 
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78. Larceny—Evidence.—The cattle brand of 
the owner and the skin of a steer killed by 
defendant held admissible on a prosecution for 
larceny of a steer.—People v. Hutchings, Cal., 
97 Pac. 325. 

79. Ihicenses—Nature of License.—A license 
to a person to follow a particular trade or busi- 
ness is not an appointment to office, nor does it 
confer any of the powers or privileges of a 
public officer.—People v. Rosenberg, 112 N. Y.- 
Supp. 316. 

80. Lis Pendens—Partnership Transactions. 
—The rights of a partner under his lis pendens 
in an action against his copartner and her agent 
held sufficiently protected by a judgment for 
specific performance of a contract of sale made 
by the copartner through her agent.—Bond 
Realty Co. v. Pounds, 112 N. Y. Supp. 433. 

81. Logs and Logging—Liens.—Employees en- 
gaged in cutting and securing logs from one to 
six months prior to the filing of a lien for the 
services held entitled to a lien on all the logs 
cut and secured during their employment.— 
Grimm vy. Pacific Creosoting Co., Wash., 97 Pac. 
297. 

82. Sale of Standing Timber.—Though 
standing trees are real estate, they may be sep- 
arated from the ownership of the surface, and, 
when so separated by conveyance or reservation, 
there is no presumption that they belong to the 
owner of the surface.—Yellow Poplar Lumber 
Co. v. Thompson’s Heirs, Va., 62 S. E. 358. 

83. Master and Servant—Assumed Risk.—An 
employee did not assume the risk of injury 
from his clothing being caught by a revolving 
shaft while replacing a belt on a pulley from 
which it had slipped.—Little v. Bousfield & Co.; 
Mich., 117 N. W. 903. 

84. Assumed Risk.—The relianee, if any, 
which an employee placed in a promise to re- 
pair not having induced him to continue in his 
employment, such employee held fo have as- 
sumed the risk of injury from defective hand 
car.—St. Louis & S. F. R. Co. v. Mealman, Kan., 
97 Pac. 381. 

85.——Contributory Negligence.—A mine mo- 
torman held guilty of contributory negligence 
barring recovery for his death, which was 
caused, while he was backing the motor with 
the trolley pole in front, by the pole leaving 
the wire, resulting in roof supports being 
knocked down and slate falling upon him.— 
Williams’ Adm’r. v. 
S. E. 342. 

86. Negligence.—Where an injury to a car 
conductor resulted from defendant’s negligence 
which was a direct contributing cause, defend- 
ant was not excused from liability because a 
fellow servant’s negligence also contributed to 
the result.—Welch v. Jackson & B. C. Traction 
Co., Mich., 117 N. W. 898. ° 

87. Overhead Bridges.—It is negligence for 














a railway company to maintain a road under a. 


bridge which is so low that its employees can- 
not perform their duties with reasonable safety 
while exercising ordinary care.—Chesapeake & 
O. Ry. Co. v. Rowsey’s Adm’r., Va., 62 S. E. 363. 

88. 
assume that his employer has performed his 
duty of furnishing a reasonably safe place in 
which to work, where the employee has knowl+ 





edve of facts or circumstances which would ' 


indicate to a reasonable man that the assump- 
tion was not justified—-Norton Coal Co. v. 
Hank’s Adm’r., Va., 62 S. EB. 335. 


Norton Coal Co., Va., 62 


Risks Assumed.—An employee may not! 





89. Strikes.—It is unlawful for any person 
or association to interfere with the business of 
another by menaces, force, or intimidation, so 
as to prevent others from entering into, or re- 
maining in, his service.—Jones v. E. Van Winkle 
Gin & Machine Works Co., Ga., %2 S. E. 236. 

90. Injurv to Servant.—In an action for in- 
juries by a chisel which was being used by 
carpenters on the roof of a reservoir falling 
upon plaintiff while he was cleaning the floor 
thereof, defendant company held not negligent. 
—Taylor v. Washington Mill Co., Wash., 97 Pac. 
243. 

91. Unsafe Place to Work.—A conductor of 
a freight train who was knocked from a car in 
the night by a standpipe placed too near the 
track held not to have assumed the risk, nor 
chargeable with contributory negligence, and 
entitled to recover for his injury.—Norfolk & 
W. Ry. Co. v. Beckett, U. S. C. C. of App., Fourth 
Circuit, 163 Fed. 479. 

92. Unusual Danger.—The burden is on the 
master to show that the servant knew of the 
unusual danger where the servant is injured 
as the result of an unusual risk due to the mas- 
ter’s negligence.—Cristanelli v. Saginaw Min. 
Co., Mich., 117 N. W. 910. 

93. Volunteers.—One injured in work oth- 
er than that for which he was employed held a 
volunteer to whom the master was not liable. 
—Lindquist v. King’s County Plaster Co., Iowa, 
117 N. W. 46. 

94. Mechanics Lien—Laborers and Material- 
men.—Under a stipulation in a building contract 
entered into between the state and the contrac- 
tor the state held not entitled to withhold from 
the contractor any claims allowed by reason of 
the claimants having either worked for the 
contractor or having furnished material.—Rath- 
bun v. State, Idaho, 97 Pac. 335. 


95. Money Paid—<Action to Recover.—The 
owner, to recover money paid to satisfy liens 
of subcontractors where the contractor abandon- 
ed the work, must show the amount due the 
principal contractor, the value of the work done 
by the lienors, and a valid lien on his premises. 
—Stevens v. Smith, 112,N. Y. Supp. 361. 

96. -Municimal Corporations—Annexation of 
Territory.—It is no objection to the annexation 
of territory to a city that it might prevent fu- 
ture expansion of another municipality in the 
direction of the annexed territory.—People v. 
City of Los Angeles, Cal., 97 Pac. 311. 

97. Parties—Intervention.—A petition by tax- 
payers to have an attorney retained in behalf 
of a school district in an action to enjoin the 
issuance of bonds, not accompanied by any com- 
plaint in intervention, is not a petition to in- 
tervene.—Schouweiler v. Allen, N. D., 117 N. W. 
866. - 

98. Partnership—Rights of Surviving Part- 
ner.—A surviving partner is entitled to con- 
tinue the business as a matter of law.—Gaskill 
v. Weeks, Mich., 117 N. W. 647. 

99. Poison—Right to Regulate Sale—The 
act to regulate sale of poisons (St. 1907, p. 126, 
ec. 102, Sec. 8 rrohibiting sale of opium except 
on prescription, held within the police power.— 
Ex parte Hallawell, Cal., 97 Pac. 320. 

100. Principal and Agent—dAccounting.— 
Where the agent of a railroad company im- 
properly used its funds in building specula- 
tions with complainants, the railroad company 
was entitled to all benefits which would accrue 
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to the agent under his contract.—Choctaw, O. 
& G. R. Co. v. Sittel, Okl., 97 Pac. 363. 

101. Dealings Between.—An agent and his 
principal are not prohibited from dealing with 
each other, but the rule is that in all dealings 
respecting the subject-matter of the agency 
the utmost good faith is required, and the bur- 
den of proof is on the agent to show good faith. 
—Hemenway v. Abbott, Cal., 97 Pac. 190. 

102. Undisclosed Principal—wWhere a poli- 
cy limited insured’s recovery to the capital 
stock and funds of the company issuing the 
policy, insured could not sue another company 
as an alleged undisclosed principal. Western 
Sugar Refining Co. v. Helvétia Swiss Fire Ins. 
Co., U. S. D. C., N. D. Cal., 163 Fed. 644. 

103. Principal and Surety—Limitations.—A 
surety’s right of action for contribution against 
a co-surety accrues when he pays the debt, so 








that limitations do not run against his cause’ 


of action until such payment.—Mentzer v. Bur- 
lingame, Kan., 97 Pac. 371. 

104. Questions for Jury.—If the payee’s 
agent was not authorized to extend the time 
for payment of a note, and his act was not rati- 
fied, held a surety on the note was not released 
by such extension.—Fullerton Lumber Co. v. 
Snouffer, Iowa, 117 N. W. 50. 

105. Process—Acknowledgment of Service. 
—One not acting in a representative capacity 
or in some way authorized so to do may not 
waive service of process for another, either 
by appearance in court for or by acknowledg- 
ing for him timely service after the date fixed 
for appearance.—Cummings v. Landes, Iowa, 
117 N. W. 22. 

106. Malicious Prosecution.—An action for 
malicious abuse of, process lies on an improper 
use of the process after it issues, while mali- 
cious prosecution is for the malicious suing out 
of process without probable cause. —Brantley v. 
Rhodes-Haverty Furniture Co., Ga., 62 S. E. 222. 

107. Public Lands—R ailway Land Grants.— 
The unauthorized withdrawal from _ sale pre- 
emption, or settlement of lands within the 
limits of the railway land grant act of March 
3, 1863 (12 Stat. 772, c. 98), does not prevent a 
homestead claim from attaching before definite 
location.—Brandon v. Ard, U. S. S. C., 29 Sup. 
ct. 1 

108. Railroads—Capital Stock.—A change of 
the unauthorized capital stock of a railroad 
is one of a fundamental character, requjring an 
amendment to the articles of organization. 
State v. Railroad Commission, Wis., 117 N. W. 
846. 

109. Duty in Taking On and Discharging 
Passengers.—A carrier of passengers, stopping 
its train to take on or discharge passengers, 
held bound to hold the same a reasonable length 
of time.—Choctaw, O. & G. R. Co. v. Burgess, 
Okl., 97 Pac. 271. 

110. Real Estate.—Where lands were con- 
veyed to a railroad company for railroad pur- 
poses, the fact that only a small portion there- 
of was used for railroad purposes would not 
work a forfeiture of the lands not used.—Har- 
rold v. Seaboard Air-Line Ry., Ga., 62 S. E. 326. 
111. Removal of Causes—Motion to Remand. 
After the removal of a cause into a federal 
court in a district in which the defendant could 
not originally have been sued in such court, and 
the filing of a motion to remand, defendant 
cannot improve his position by entering a gen- 
eral ‘ appearance.—Tierney, v. Helvetia Swiss 
Fire Ins. Co., U. S. C. C., E. D. Wash., 163 Fed. 82. 

112. Sales—Breach of Warranty.—Where 
property is delivered to the buyer pursuant to 
an executory contract, and it obviously fails to 
comply with the terms thereof, the buyer 
waives the objection, if he does not refuse 
to accept the property tendered.—Keniston v. 
Todd, Iowa, 117 N. W. 674. 

113.——Warranty.—Provision in a contract to 
erect a mining roasting plant held a warranty 
that it would accomplish its purpose in a rea- 





























sonably proper manner, and so breached by its 
wasting ore.—Trego v. Roosevelt Min. Co., Wis., 
117 N. W. 5. 

114. Shipping—Who Are Passengers.—An 
employee of the owners of a vessel transported 
free to and from his place of employment held 
not a passenger in a legal sense and not entitled 
to maintain a suit in admiralty against the ves- 
sel to recover damages for a failure to furnish 
him with passenger accommodations.—The 
Vueltabajo, U. S. D. C., 163 Fed. 594. 


115. Street Railroads—Negligence of Pas- 
senger.—Passenger on street car occupying 
platform in accordance with directions of con- 
ductor held not guilty of negligence as a mat- 
ter of law.—Mittleman vy. Philadelphia Rapid 
Transit Co., Pa., 70 Atl. 828. 

116. Taxation—Persons Liable.—An act re- 
quiring one claiming land sold to the common- 
wealth for taxes in another’s name to pay the 
taxes before being entitled to sue to recover 
possession of, or protect the land from injury 
by suit, would be beyond the legislature’s pow- 
er.—Harvey v. Hoffman, Va., 62 S. E. 371. 

117. Telegraphs and Telephones—Contracts 
Between Companies.—A contract between two 
telephone companies for the purpose of giving 
them mutual connection in noncompetitive ter- 
ritory, which only incidentally prevented com- 
petition between them, held not invalid as 
against public policy.—Wayne-Monroe Tele- 
phone Co, v. Ontario Telephone Co., 112 N. Y. 
Supp. 424. 

118. Trade Marks and Trade Names—Infringe- 
ment.—The owner of a _ technical trade-mark 
is entitled to an injunction to restrain its in- 
frin-ement, regardless of the intention of the 
infringer or the consequences of the infringe- 
ment.—Hutchinson, Pierce & Co. v. Loewy, U. 
S. Cc. C. of App., Second Circuit, 163 Fed. 42. 

119. Trusts—Nature. of Resulting Trusts.— 
Where one person pays the price for real es- 
tate and takes title in another, a resulting trust 
arises, and the latter obtains title as trustee 
for the use of the former.—Amidon v. Snouffer. 
Iowa, 117 N. W. 44. 

120. United States—Suit Against Officers.— 
The Supreme Court of the United States 
has no jurisdiction of a bill by the state 
of Louisiana against the Secretary of the In- 
terior and the Commissioner of the General 
Land Office to establish its title under the 
swamp land grant act of March 2, 1849 (9 Stat. 
352. ce. 87).—State of Louisiana vy. Garfield, U. 
S. S. C., 29 Sup. Ct. 31. 

121. Vendor and Purchaser—Interest Pay- 
ments.—A deed and. notes given for purchase 
money construed together, and held to require 
the payment'of interest annually on the entire 
amount of deferred payments, and, on the fail- 
ure to pay such interest, to entitle the vendor 
to enforce a lien reserved in the deed.—Philippi 
Collieries Co. v. Thompson, U. S. C. C. of App., 
Fourth Circuit, 163 Fed. 23. 

122. Waters and Water Courses—Riparian 
Rights.—Where land abutting on a stream is 
partitioned in court proceedings, and appro- 
priate provision for riparian rights is made in 
the decree as to the parcels allotted thereby 
which do not abut on the stream, the riparian 
rights constitute a parcel of the land so allot- 
Baldwin, Cal., 97 Pac. 178 

123. Wills—Ademption. —A beneficiary in a 
will held entitled to proceeds paid for real es- 
tate by a third person as against the objection 
that the gift to the beneficiary had been 








adeemed.—Rue v. Connell, N. C., 62 S. E. 306. 
124. Intention to Exclude Defendants.— 
Though a will showed an intention to ex- 


elude defendants from participation in other 
property than that expressly devised to them, it 
cannot prevent them from receiving as heirs 
any property not disposed of by the will.— 
Vaughn vy. Lanford, S. C., 62 S. E. 316. 

125. Work and Labor—Persons in Family Re- 
lation.—Where services are rendered by a mem- 
ber of the family of the one receiving the bene- 
fit thereof, the law does not imply a promise 
to pay therefor; but the facts must warrant 
the inference that the services were not to be 
+ ceca gratuitously.—Pelton v. Smith, Wash., 

ac. 
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